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PREFACE. 


HE following ſheets contain the ſubſtance of a 
courſe of leftures on the laws of England, which 


were read by the author in the tntver ſity of OxrorD. 


His original plan took it's r iſe in the year 1753: and, 
notwithſtanding the novelty of ſuch an attempt in this age 


and country, and the prejudices uſually conceived againſt 


any innovations in the eftabliſhed mode of education, he had 
zhe Jatisfattion to find (and he acknowleges it with a mix- 
ture of pride and gratitude) that - his endeavours were 
encouraged and patronized by thoſe, both in the univerſity 
and out of it, whoſe good” - and _ he was prin- 


cipall ly defirous to obtain, 


TH E Hulk of Mr ViNss in 1756; and his ample 


 benefaftion to the wuniver ſit 'y for promoting the ſtudy of the 
- * law, produced about two years afterwards a regular and 


puolic eftabliſhment of what the author Seat privately Un 


WE” dertaken. 
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dertaken. The knowlege of our laws and conflitution was 
adopted as a liberal ſcience by general academical autho- 


rity; competent endowments were decreed for the ſupport 
of a leeturer, and the perpetual encouragement of fludents; 
and the compiler of the enſuing commentaries had the ho- 
nour 0 be elecied the Jef LV inerian profe efſor. 


IN this fituation he was led, bath by duty an heed. 


nation, to inveſtigate the elements of the law, and the 
grounds of our civil polity, with greater aſiduity and at- 
tention than many have thought it neceſſary to do. And 
yet all, who of late years hqve attended the Public admi- 


niſtration of juſtice, muſt be ſenſible that a  maſterly ac- 
quaintance with the general ſpirit of laws and the prin- 
ciples of univerſal juriſprudence, combined with an accu- 
rate knowlege of our own municipal conſtitutions, their 
original, reaſon, and hiſtory, hath given a beauty and 
energy to many modern judicial deciſions, with which our 


anceſtors were wholly unacquainted. If, in the purſuit of 
theſe inquiries, the author hath been able to refify any er- 
 rors which either himſelf or others may have heretofore 


imbibed, his pains will be ſufficiently anſwered : and, if 


in ſome points be is fill miſtaken, the candid and judi- 


cious reader will make due allowances. for the di ifficulties of: - 
a ſearch jo new, fo extenſi Ve, and | laborious. 


THE 
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T H E "I indeed of theſe mebarabed, and PP a re- 
gular attention t0 his duty, for a ſeries of jo many years, 


he hath found inconft ;/tent with his health, as well as his 


other avocations : and hath therefore defired the univerſi- 
ty's permiſſion to retire from his office, after the concluſion 
of the annual courſe in which he is at preſent engaged. 


But the hints, which he had collefed for the uſe of his 


pupils, having been thought by ſome of his more experien- 
ced friends not wholly unworthy of the public eye, it is 


therefore with the leſs reluftance that he now commits them 


to the preſs : though probably the little degree of reputa- 


tion, which their author may have acquired by the candor 


of an audience (a teft widely different from that of a de- 


| liberate peruſal) would have been better conſulted by a 


total ſuppreſſion of his lefures ; had that been a 


matter intirely within his power. 


POR the truth is, that the preſent publication is as 
much the effef of neceſſity, as it is of choice. The notes 
which were taken by his hearers, have by fome of them 
(too partial in his favour) been thought worth reviſing 
and tranſcribing ; and theſe tranſcripts have been fre- 


quently lent to others. Hence copies have been multiplied, 


in their nature imper feft, if not erroneous ; ſome of which 
have fallen into mercenary hands, and become the objeft 
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mndeftine ſale. wch reaſon to 
of clandeſtine ſale. MUuC 4 -dj 
ge wt a furreprtitious impreſſion, he choſe rather t0 
ſubmit his own errors to the world, than t0 ſeem anſwer- 
able for thoſe of other men. And, with tis apology, 
commits himſelf to the indulgence of the public. 


2 Nov. 176 5. 
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INTRODUCTION. 


SECTION THE FIRST. 


On THE STUDY ov TH 8s LAW.*® 


Ms VicE-CHANCELLOR, AND GENTLEMEN OF THE | 
UNIVERSITY, 

HE general expe&tation of ſo numerous and re- 
 ſpetable an audience, the novelty, and (I may 
add) the importance of the duty required from this 
chair, muſt unavoidably be productive of great dif- 
 _  _ Hidence and apprehenſions in him who has the ho- 
nour to be placed in it. He muſt be ſenſible how much will de- 


pend upon his condut in the infancy of- a ſtudy, which is now | 

firſt adopted by public academical authority; which has generally 
been reputed (however unjuſtly) of a dry and unfruitful nature ; 
and of which the theoretical, elementary parts have hitherto re- 


ceived a very. moderate ſhare of cultivation. He cannot but re- 


Hle& that, if either his plan of inſtruftion be crude and injudi- 


cious, or the execution of it lame and ſuperficial, it will caſt a 
damp upon the farther progreſs of this moſt uſeful and moſt ra- 
tional branch of learning ; and may defeat for a time the public- 


* Read in Oxford at the opening of the Vinerian leures ; 25 OR, 1758. 
| A 2 __ ſpirited 


4 ..,_ On ue STuDY InTROD. 


ſpirited deſign of our wiſe and munificent benefa&tor. And this 
he muſt more eſpecially dread, when he feels by experience how 


unequal his abilities are (unaſſiſted by preceding examples) to 
complete, in the manner. he could with, ſo extenſive and arduous 
a taſk; fince he freely confeſſes, that his former more private 
. attempts have fallen very ſhort of his own ideas of perfection. 
And yet the candour he has already experienced, and -this laſt 


tranſcendent mark of regard, his preſent nomination by the free 


and unanimous ſuffrage of a great and learned univerſity, (an | 
| honour to be ever remembered with the deepeſt and moſt affec- 
tionate gratitude) theſe teſtimonies of your public judgment muſt 
entirely ſuperſede his own, and forbid him to believe himſelf to- 


tally inſufficient for the labour at leaſt of this employment. One 
thing he will venture to hope for, and it certainly ſhall be his 
conſtant aim, by diligence and attention to atone for his other 
defetts; eſteeming, that the beſt return, which he can poſſibly 
make for your favourable opinion of his capacity, will be his 
unwearied endeavours in ſome little a to deſerve it. 


C—_— 


Pena Brry aa wdrey in a - as of ada) lates, is 
that of the laws and conſtitution, of our own country : a ſpecies 
of knowlege, in which the gentlemen of England have been 


more remarkably deficient than thoſe of all Europe beſides. In 


moſt of the nations on the continent, where the civil or imperial 


law under different modifications is cloſely interwoven with the 


municipal laws of the land, no gentleman, or at leaſt no ſcholar, 
thinks his education is completed, till he has attended a courſe or 


two of leftures, both upon the inſtitutes of Juſtinian and the 


local conſtitutions of his native ſoil, under the very eminent pro- 
feflors that abound in their ſeveral univerſities. And in the nor- 


thern parts of our own ifland, where alſo the municipal laws are 
frequently connected with the civil, it is difficult to meet with a 


perſon of liberal education, who is deſtitute of a competent 
knowlege in that ſcience, which is to be the guardian of his 
natural rights and the rule of his civil conduct. 


Nos 
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8. I, ; of the Law. | | 5 


Nor have the imperial laws been totally negle&ed even in 
the Engliſh nation. A general acquaintance with their deciſions 
has ever been deſervedly conſidered as no ſmall accompliſhment 
of a gentleman ; and a faſhion: has prevailed, eſpecially of late, 
to tranſport the growing hopes of this ifland to foreign univerſfi- 
ties, in Switzerland, Germany, and Holland ; which, though 
infinitely inferior to our own in every other conſideration, have 
been looked upon as better nurſeries of the civil, or ( which is 
nearly the ſame) of their own municipal law. In the mean time 


| it has been the peculiar lot of our-admirable ſyſtem of laws, to 
| be neglected, and even unknown, by all but one practical pro- 


feſffion ; though built upon the-ſoundeſt. foundations,. and __ 


ved by the experience of. ag. 


Far be it from me to derogate from» the ſtudy of the civil 


law, conſidered (apart from any binding authority) as a colleion 


of written reaſon. No man is more thoroughly perſuaded of the 
general excellence of it's rules, and the uſual equity of it's deci- 
fions, nor is better convinced. of it's uſe as well as ornament to 


_ the ſcholar, the divine, the ſtateſman, and even the common 


lawyer. But we mult not carry our veneration fo far as to facri- 


| fice our Alfred and Edward to the manes of Theodofius and Juſ- 
' tinian: we muſt not prefer the edi& of the praetor, or the re- 


ſcript of the Roman emperor, to our own immemorial cuſtoms, 
or the ſanctions of an Englith parliament ; unleſs we can alſo 
prefer the deſpotic monarchy of Rome and Byzantium, for whoſe 


meridians the former were calculated, to the free conſtitution of. | 


Britain, which the latter are adapted to proparnnde. 


Wi THOUT detraQng therefore from the real merit: which 
abounds in the imperial law, I hope I may have leave: to-aflert, 
that if an Engliſhman mult. be ignorant of either the one or the 
other, he had better be a ſtranger to the Roman. than. an. the Engliſh 


Inſtitutions. For I think it an undeniable poſition, n, that a com- 


petent Knowlege of the laws of that ſociety, in which we live, 
is 
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is the proper accompliſhment of every gentleman and ſcholar ; 


an highly uſeful, I had almoſt faid effential, part of liberal and 


polite education. And in this I am warranted by the example of 


antient Rome; where, as Cicero informs us*, the very boys were 


obliged to learn the twelve tables by heart, as a carmen neceſſarium 


or indiſpenſable lefſon, to imprint on their tender minds an early 


knowlege of the laws and coantitetions of their —_” 


ng 
BurT as the og and arbveridi neglect of this ſtudy, with us 


in England, ſeems in ſome degree to call in queſtion the truth of 


this evident poſition, it ſhall therefore be the buſineſs of this in- 


troduQtory diſcourſe, in the firſt place to demonſtrate the utility of 
ſome general acquaintance with the municipal law of the land, 


by pointing out it's particular uſes in all confiderable fituations of 


life. Some conjectures will then be offered with regard to the 


cauſes of negleCting this uſeful ſtudy : to which will be ſubjoin- 
ed a few reflexions on the peculiar proprigey of reviving it in our 


own univerfitics. 


And, firſt, to demonſtrate the utility of ſome acquaintance 
with the laws of the land, let us only refle&t a moment on the 


ſingular frame and polity of that land, which is governed by this 
ſyſtem of laws. A land, perhaps the only one in. the univerſe, 


in which political or civil liberty is the very end and ſcope of the 


conſtitution *. This liberty, rightly underſtood, conſiſts in the 
power of doing whatever the laws permit ©; which is only to be 


effeed by a general conformity of all orders and degrees to thoſe | 
equitable rules of ation, by which the meaneſt individual is pro- 


tected from the inſults and oppreſſion of the greateſt. As there- 
fore every ſubje& is intereſted in the preſervation of the laws, it 
is incumbent upon every man to be acquainted with thoſe at leaſt, 
with which he is immediately concerned ; leſt he incur the cen- 
ſure, as well as inconvenience, of living in ſociety without know- 
ing the obligations which it lays him under. And thus much 
# De Legg. 2. 23. © Facu'tas jus, quod cuique facere libet, nifi 
» Monteſq. Ep. L./.11.c.5. quid vi, aut jure prohibetur, Inft. 1.3.1. 


_ 


may 


8 T. of the Law. * oF 
may ſuffice for perſons of inferior condition, who have neither 
time nor capacity to enlarge their views beyond that contracted 
ſphere in which they are appointed to move. But thoſe, on whom 


nature and fortune have beſtowed more abilities and greater lei- 


ſure, cannot be ſo eaſily excuſed. Theſe advantages are given 


them, not for the benefit of themſelves only, but alſo of the pub- 


lic : and yet they cannot, in any ſcene of life, diſcharge properly 
their duty either to the public or themſelves, without ſome de- 
gree of knowlege in the laws. To evince this the more clearly, 
it may not be amiſs to deicend to a few particulars. 


'Lxr us therefore begin with our gentlemen of independent 


_ eſtates and fortune, the moſt uſeful as well as conſiderable body 


of -men in the nation ; whom: even to ſuppoſe ignorant in this- 
branch of learning is treated by Mr Locke * as a ſtrange abſur- - 
dity. It is their landed property, with it's long and voluminous 

train of deſcents and conveyances, ſettlements, entails, and in-- 
cumbrances, that forms the moſt intricate and moſt extenſive ob- 


jet of legal knowlege. The thorough comprehenſion of theſe, 


in all their minute diſtinctions, is perhaps too laborious a taſk 
for any but a lawyer by profeſſion : yet ſtill the underſtanding of 


' a few leading principles, relating to eſtates and conveyancing,. | 
may form ſome check and guard upon a gentleman's inferior 


agents, and preſerve him at leaſt from very groſs and notorious 
impoſition. Ls. , hh 


AGAIN, the policy of all laws has made ſome forms neceſ- 
fary in the wording of laſt wills and teſtaments, and more with. 
regard to their atteſtation. An ignorance in theſe muſt always be 


of dangerous conſequence, to ſuch as by choice or neceflity com- 
_ pile their own teſtaments without any technical afliſtance. Thoſe 


who have attended the courts of juſtice are the beſt witneſſes of 
the confuſion and diſtrefles that are hereby occafioned in families ; 


and of the difficulties that ariſe in diſcerning the true meaning 


© Education, $. 187, 


of 
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of the teſtator, or ſometimes in diſcovering any meaning at all : 


ſo that in the end his eſtate may often be veſted quite contrary to 


theſe his enigmatical intentions, becauſe perhaps he has omitted 
one or two formal words, which are neceffary to aſcertain the 
ſenſe with indiſputable legal preciſion, or has executed his will 
| 1n the preſence of fewer witnefles than the law requires. 


'BurT to proceed from private concerns to thoſe of a more 
public conſideration. All gentlemen of fortune are, in cpnſe- 
quence of their property, liable to be called upon to eſtabliſh the 
rights, to eſtimate the injuries, to weigh the accuſations, and 
ſometimes to diſpoſe of the lives of their fellow-ſubje&s, by ſer- 
ving upon juries. In this ſituation they have frequently a right 


to decide, and that upon their oaths, queſtions of nice importance, 


in the ſolution of which ſome legal {kill is requiſite ; eſpecially 
where the law and the fact, as it often happens, are intimately 
blended together. And the general incapacity, even of our beſt 
juries, to do this with any tolerable propriety has greatly debaſed 


their authority; and has unavoidably thrown more power into 


the hands of the judges, to dire&, control, and even reverſe 
their verdicts, than perhaps the conſtitution intended. | 


Bur it is not as a juror only that the Engliſh gentleman is 
called upon to determine queſtions of right, and diſtribute juſtice 


to his fellow-ſubje&s: it is principally with this order of men_ 


that the commiſſion of the peace is filled. And here a very ample 


field is opened for a gentleman to exert his talents, by maintain- 
ing good order in his neighbourhood ; by puniſhing the diflolute 


and idle; by protecting the peaceable and induſtrious ; and, 


above all, by healing petty differences and preventing yexatious 


proſecutions. Bukz in order to attain theſe deſirable ends, it is 


neceflary that the' magiſtrate ſhould underſtand his buſineſs ; and - 
have not only the will, but the power alſo, (under which muſt 


be included the knowlege) of adminiſtring legal and effeQtual 
juſtice. Elſe, when he has miſtaken his authority, through paſ- 
ſion, through ignorance, or abſurdity, he will be the obje& of 
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contempt from his inferiors, and of cenſure from thoſe to whom 


02 18 accountable for his condu&. 


Var farther ; moſt gentlemen of conſiderable property, at 
ſome period or other in their lives, are ambitious of repreſenting 
their country in parliament : and thoſe, who are ambitious of 
receiving ſo high a truſt, would alſo do well to remember it's 


nature and importance. They are not thus honourably diſtin- 


guiſhed from the reſt of their fellow-ſubjeas, merely that they 
may privilege their perſons, their eſtates, or their domeſtics ; 
that they may liſt under party banners; may grant or with-hold 


ſupplies; may vote with or vote againſt a popular or unpopular 


adminiſtration ; but upon conſiderations far more intereſting and 


important. They are the guardians of the Engliſh conſtitution ; 


the makers, repealers, and interpreters of the Engliſh laws ; 
delegated to watch, to check, and to avert every dangerous in- 
novation, to propoſe, to adopt, and to cheriſh any ſolid and well- 


weighed improvement; bound by every tie of nature, of honour, 
| and of religion, to tranſmit that conſtitution and thoſe laws to 


their poſterity, amended if poſſible, at leaſt without any dero- 


gation. And how unbecoming muſt it appear in a member 


of the legiſlature to vote for a new law, who is utterly igno- 


rant of the old! what kind of interpretation can he be en- 


abled to give, who IS a —_—_ to the” text upon which he 
comments! 


Invzep it is s perfeRly amazing, that there ſhould be no ethics 


Nate of life, no other occupation, art, or ſcience, in which ſome 
method of inſtruction is not looked upon as requiſite, except only 

| the ſcience of legiſlation, the nobleſt and moſt difficult of any. 

_ Apprenticeſhips are held neceflary to almoſt eyery art, commer- 


cial or mechanical : a long courſe of reading and ſtudy muſt 
form the divine, the phyſician, and the practical profeſſor of the 
laws: but every man of ſuperior fortune thinks himſelf born a 
legillitor. | Yet Tully was of a different opinion : *1t is neceſ- 
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« ſary, ſays he*, hob a ſenator to be thoroughly acquainted with 
<« the conſtitution; and this, he declares, is a knowlege of the 


« moſt extenſive nature; a matter of ſcience, of diligence, of 


ac reflexion ; without which no d ſenator can PEey be fit for 
& office.” : 


' Tux miſchiefs that have ariſen to the public from inconfide= 
rate alterations in our laws, are too obvious to be called in queſ- 


tion ; and how far they have been owing to the defeCtive educa- 


tion of our ſenators, is a point well worthy the public attention. 


The common law of England has fared like other venerable edi- 


fices of antiquity, which raſh and unexperienced workmen have 


ventured to new-dreſs and refine, with all the rage of modern im- 


_ provement. Hence frequently it's ſymmetry has been deſtroyed, 
it's proportions diſtorted, and it's majeſtic ſimplicity exchanged 
for ſpecious embelliſhments and fantaſtic novelties. For, to ſay 


the truth, almoſt all the perplexed queſtions, almoſt all the nice- 


ties, intricacies, and delays (which have ſometimes diſgraced the. 
Engliſh, as well as other, courts of juſtice) owe their original 


not to the common law itſelf, but to innovations that have been 
made in it by acts of parliament ; *« overladen -( as fir Edward 
«« Coke expreſſes it*) with proviſoes and additions, and many 
«« times on a ſudden penned or correted by men of none or very 


* little judgment in law.” This great and well-experienced judge 
declares, that in all his time he never knew two queſtions made 


upon rights merely depending upon the common law; and 
warmly laments the confuſion introduced by ill-judging and un- 


| learned legiſlators. ** But if, he ſubjoins, acts of parliament were 


« after the old faſhion penned, by ſuch only as perfeatly knew 


*« what the common law was before the making of any a&t of 
_<« parliament concerning that matter, as alſo how far forth for- 


«« mer ſtatutes had provided. remedy for former miſchiefs, and 


_* defects TIN. experience ; then ſhould very few queſ= 


© De Legg. 3.18. Ef h neceſſarium fine guo paratus of foucter nulio yadt poteſt.. 


nofſe rempublicam ; idque late patet : — gemuus * 2 Rep, Pref. : 
hoc onne ſcientiae, diligentiae, memoriae et | 


n 


« tions 


_— 


* tions in law ariſe, and the learned ſhould not- ſo often and (6 
« much perplex their heads to- make atonement and peace, by 
« conſtruction of law, between inſenſible and diſagreeing words, 
« ſentences, and proviſoes, as they now do.” And if this incon- 
venience was fo heavily felt in the reign of queen Elizabeth, you 


may judge how the evil is increaſed in later times, when the 
ſtatute book is ſwelled to ten times a larger bulk ; unleſs it ſhould 


be found, that the penners of our modern ſtatutes have propor- 


tionably better * informed themſelves 1 in the es. ain of an com- 


mon law. | 


% 


"Was 1s faid of our gentlemen i in general, and the propriety 
of their application to the ſtudy of the laws of their country, 


will hold equally ſtrong or ſtill ftronger with regard to the nobi- | 


lity of this realm, except only in'the article of ſerving upon ju- 


_ ries. But, inſtead of this, they have ſeveral peculiar provinces 
of far greater conſequence and concern ; being not only by birth 
| hereditary counſellors of the crown, and judges upon their ho- | 
, Nour of the lives of | their brother-peers, but alſo arbiters of the 
_ property of all their fellow-ſubje&s, and that in the laſt reſort. 
In this their judicial capacity they are bound to decide the niceſt | 


and moſt critical points of the law ; to examine and correct ſuch 


errors as have eſcaped the moſt experienced ſages of the profeſ- 
fion, the lord keeper and the judges of the courts at Weſtminſter, 


Their ſentence 1s final, deciſive, irrevocable : no appeal, no cor- _ 
rection, not even a review can be had: and to their determina- 


_ tion, whatever it be, the inferior courts of juſtice muſt. conform 


otherwiſe the rule of propery” would no 2 be uniform and 


_ 


= SHOULD a judge in the moſt ſubordinate juriſdiction be des 
facient in the knowlege of the law, it would refle& infinite con- 


_ tempt upon himſelf and diſgrace upon thoſe who employ him. 


And yet the conſequence of his ignorance is comparatively very 
trifling and. ſmall : his judgment may be examined, and his er- 
rors rectified, by other courts, But how much more ſerious and 

WS _ affecting. 


'n2 - | On the STUDY InTRrOD. 
affefting is the caſe of a ſuperior judge, if without any ſkilt ih 
' the laws'he will boldly venture to decide a queſtion, upon which 
the welfare and ſubſiſtence of whole families may depend | where 


the chance of his judging right, or wrong, is barely equal; and 
where, if he chances to judge wrong, he does an imjury of the 


moſt alarming nature, an injury without poſſibility of redreſs! 


- 


Yer, vaſt as this truſt is, it can no where be ſo properly re- 
poſed as in the noble hands where our excellent conſtitution has 
placed it : and therefore placed it, becauſe, from the indepen- 


dence of their fortune and the dignity of their ſtation, they are 
preſumed to employ that leiſure which is the conſequence of 


both, in attaining a more extenſive knowlege of the laws than 


perſons of inferior rank : and becauſe the founders of our polity 


relied upon that delicacy of ſentiment, ſo peculiar to noble birth; 
which, as on the one hand it will prevent either intereſt or af-. 
feftion from interfering in queſtions of right, ſo on the other it. 
will bind a peer in honour, an obligation which the law eſteems 
equal to another's oath, to be maſter of thoſe points upon which 


it is | his birthri ght to decide. 


Tu t Roman pandedts will furniſh Us with a | piece of hiſtory 


not unapplicable to our preſent purpoſe. Servius Sulpicius, a 
gentleman of the patrician order, and a celebrated orator, had 
occaſion to take the opinion of  Quintus Mutius Scaevola, the 


oracle of the Roman law ; but for want of ſome knowlege in_ 


that ſcience, could not ſo much as underſtand even the technical 


terms, which his friend was obliged to make uſe of. Upon which 


Mutius Scaevola could not forbear to upbraid him with this me- 


 morable reproof 5, «* that it was a ſhame for a patrician, a noble-. 


« man, and an orator of cauſes, to be ignorant of that law in 


« which he was lo peculiarly concerned.” This reproach made ſo 


deep an impreſſion on Sulpicius, that he immediately applied 


himſelf. to the ſtudy of the law ; wherein he arrived to that pro- 


5 Ff1, 2,2. + 43. Turpe ef Htrichs et nevi et cauſas oranti, jus in 9469 werſaretur 
igmorare. 


ciency, 
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ficiency, that he left behind him about. a hundred and fourſcore 


volumes of his own Is ans, upon the ſubje&t; and became, in 
| the opinion of Cicero ®, a much more complete lawyer than even 


Mutius Scaevola himſelf. Fir lg ENDS, 
I wo U 1D not be thought to recommend to our Engliſh no- 
bility and gentry-to become as great lawyers as Sulpicius ; though 


he, together with this charaQter, ſuſtained likewiſe that of an 


excellent orator, a firm patriot, and a wiſe indefatigable ſenator ; 
but the inference which ariſes from the ſtory 1s this, that igno- 


Trance of the laws of the land hath ever been eſteemed diſhonour- 


able, in thoſe who are entruſted by their wean £ to Os, to 
ad and to amend them. Fg 


BuT ſurely there is ; little occaſion to enforce this argument 


any farther to perſons of rank and diſtin&tion, if we of this place 


may be allowed to form a general judgment from thoſe who are 


under our infpefion : happy, that while we lay down the rule, 
we can alſo produce the example. You will therefore permit your 
profeflor to indulge both a public and private ſatisfaction, by _ 
| bearing this open teſtimony ; that in the infancy of theſe itudies_ 


among us, they were favoured with the moſt diligent attendance, 
and purſued with the moſt unwearied application, by thoſe of the 
nobleſt birth and moſt ample patrimony : fome of whom are ſtil 
the ornaments of this ſeat of learning 3 ; and others at a greater 


diſtance continue doing honour to it's inſtitutions, by comparing 


our polity and laws with thoſe of other kingdoms abroad, or ex- 


| erting their ſenatorial abilities | in the councils of the nation at 


home. 

' Nox will PR degree of POR knowlege be fund 3 in the leaſt. 
feta to perſons of inferjor rank ; eſpecially thoſe of the 
learned profeſſions. The clergy in particular, beſides the com- 
mon obligations they are under in proportion to their rank and 


fortune, have alſo abundant reaſon, conſidered merely as clergy- 


Brut. 4t, of 
men, 
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men, to be acquainted with many branches of the law, which 
are almoſt peculiar and appropriated to themſelves alone. Such 


are the laws relating to advowſons, inſtitutions, and inductions 


pa ] f - wy) 
to ſimony, and fimoniacal contra&s ; to uniformity, reſidence, 


and pluralities ; to tithes and other eccleſiaſtical dues; to mar- 
_ riages (more eſpecially of late) and to a variety of other ſubjects, 
which are conſigned. to the care of their order by the proviſions 


of particular ſtatutes. To underſtand theſe aright, to diſcern what 


is warranted or enjoined, and what is forbidden by law, demands 


a ſort of legal apprehenſion ; which is no otherwiſe to be acqui« 
red than by uſe and a familiar acquaintance with legal writers, 


For the gentlemen of the faculty of phyſic, I muſt frankly 
own that I ſee no ſpecial reaſon, why they in particular ſhould 


apply themſelves to the ſtudy of the law ; unleſs in common with 
Other gentlemen, and to complete the character of general and 

_extenſive knowlege ; a character which their profeſſion, beyond 
others, has remarkably deſerved. They will give me leave how- 


ever to ſuggeſt, and that not Iudicrouſly, that it might frequent» 
ly be of uſe to families upon ſudden emergencies, if the phyſician 


| were acquainted with the doctrine of laſt wills and teſtaments, 


at leaſt ſo far as relates to the formal part of their execution. 


Bu T thoſe gentlemen who intend to profeſs the civil and ec- 


clefiaſtical laws in the ſpiritual and maritime courts of this king- 


dom, are of all men (next to common lawyers) the moſt indiſ- 


penfably obliged to apply themſelves ſeriouſly to the ſtudy of our 


municipal laws. For the civil and canon laws, conſidered with 


reſpe& to any intrinſic obligation, have no force or authority in 


this kingdom; they are no more binding in England than our 


laws are binding at Rome. But as far as theſe foreign laws, on 
account of ſome peculiar propriety, have in ſome particular caſes, 
and in ſome particular courts, been introduced and allowed by 
our laws, fo far they oblige, and no farther ; their authority being 
wholly founded upon that permiflion and adoption. In which we 
are not ſingular in our notions : for even in Holland, where the 

imperial 
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imperial lay is much cultivated and it's deciſions pretty Zenerally 
| followed, we are informed by Van Leeuwen ', that, * it receives 
« it's force from cuſtom and the conſent of the people, either ta- 
« citly or expreſſly given : for otherwiſe, he adds, we ſhould no. 
« more be bound by this law, than by that of the Almains, the- 
« Franks, the Saxons, the Goths, the Vandals, and other of the: 
- & antient nations.” Wherefore, in all points in which the diffe- 
rent ſyſtems depart from each other, the law of the land takes. 
place of the law of Rome, whether antient or modern, imperial 
or pontificial. And in thoſe of our Engliſh courts wherein-a re- 
ception has been allowed to the civil and canon laws, if either 
they exceed the bounds of that reception, by extending them-- 
ee to other matters, than are permitted to them ; or if ſuch. 
courts proceed according to the deciſions of thoſe laws, in caſes 
wherein it is controlled by the law of the land,. the common law 
in either inſtance both mays and frequently does, prohibit and. 
 annul their proceedings ®© : and it will not be Aa ſufficient excuſe: 
for them to tell the kin g's courts at Weſtminſter, that their prac- 
tice is warranted by the laws of Juſtinian or Gregory, or 1s con-- 
formable to the decrees of the Rota or imperial chamber. For- 
which reaſon it becomes highly neceſlary for every civilian and: 
canoniſt that would a& with ſafety as a judge, or with prudence 
and reputation as an advocate, to know in what caſes and how. 
far the Engliſh laws have given ſanction to the Roman ;; in what 
points the latter are rejected ; and where they are both fo inter- 
mixed and blended together, as to form certain ſupplemental 
parts of the common law of England, diſtinguiſhed by the titles. 
of the king's maritime, the king's military, and the king's eccle- 
 faſtical law. The propriety of which enquiry the univerſity of. 
| Oxford has for more than a century ſo thoroughly ſeen, tha in- 
her ſtatutes ' ſhe appoints,. that one of the three queſtions to be. 
annually diſcuſſed at the a& by the Juriſt-inceptors ſhall relate to- 
the common law ; ſubjoining this reaſon, < guia juris civilis ftu- 
* dofos decet haud imperitos efſe juris municipalis, et dl Yferentias Cx: 
i Dedicatio corporis juris civilis. Edit.1663. tam. 5 Rep. Caudrey's caſe. 2 Inſt. 599s 
&. Hale, Hiſt, C.L. c.2.. Selden in Fl * Ta. 11, Se. 2, F.2. | 
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« teri patriique juris notas habere.” And the ſtatutes ® of the uni- 
OP of Cambridge ſpeak expreſſly to the ſame effect. 


FRoM the general uſe and neceſſity of ſome acquaintance with 


the common law, the inference were extremely ealy, with regard 


to the propriety of the preſent inſtitution, in a place to which 


gentlemen of all ranks and degrees reſort, as the fountain of all 


aſeful knowlege. But how it has come to paſs that a deſign of 
this ſort has never before taken place 1 in the univerſity, and the 
reaſon why the ſtudy of our laws has in general fallen into _—_ 
I [ ns previouſly emo to enquire. | 


Sis John Forteſcue, in his panegyric on the laws of England; | 
(which was written in the reign of Henry the fixth) puts ® a very 


obvious 9: nun in the mouth of the young prince, whom he is 
_ exhorti 


to apply himſelf to that branch of learning ; © why the 
«c Jaws of England, being ſo good, ſo fruitful, and ſo commo- 
« dious, are not taught in the univerſities, as the civil and canon 
«laws are?” In anſwer to which he gives? what ſeems, with 
due deference be it ſpoken, a very je<june and unſatisfaftory rea- 


| fon; being in ſhort, that *as the proceedings at common law 


<««< were in his time carried on in three different tongues, the 
ce Engliſh, the Latin, and the French, that ſcience muſt be ne- 
« ceſlarily taught in thoſe three ſeveral languages ; 3 but that in 


'«« the univerſities all ſciences were taught in the Latin tongue 
_ «only; and therefore he concludes, that they could not be con- 


cc veniently taught or ſtudied in our univerſities.” But without 
attempting to examine ſeriouſly the validity of this reaſon, (the 


very ſhadow of which by the wiſdom of your late conſtitutions 
1s entirely taken away) we perhaps may find out a better, or at | 
leaſt a more plauſible account, why the ſtudy of the municipal 


laws has been baniſhed from theſe ſeats of ſcience, than what the 


learned chancellor thought it prudent to give to his royal pupil. 


m Door legum mox a de@oratu dabit oþe- teri patriique Juris noſcat. Stat. Eliz. R, e. 14, 
ram legibus Angliae, ut non fit imperitus earuam Cowel. Inſtitut, in proemio. 
legum guas habet ſua patria, et differentias ex- © ® £47. * c. 48, 
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| Turar antient colle&tion of unwritten maxims and cuſtoms, 


which is called the common law, however compounded or from 
whatever fountains derived, had ſubſiſted  immemorially in this 


kingdom ; and, though ſomewhat altered and impaired by the 
violence of the times, had in great meaſure weathered the rude 
ſhock of the Norman conqueſt. | This had endeared it to the 
people in general, as well becauſe it's decifions were univerſally 


known, as becauſe it was found to be excellently adapted to the 
-genius of the Engliſh nation. In the knowlege of this law con- 


ſiſted great part of the learning of thoſe dark ages; it was then 
taught, ſays Mr Selden?, in the monaſteries, 77 the univerſities, 
and in the families of the principal nobility. The clergy in par- 


ticular, as they then engroſfſed almoſt every other branch of learn- 
ing, fo (like their predeceſſors the Britiſh ,druids*) they were 


peculiarly remarkable for their proficiency in the ſtudy of the 


law. Nullus clericus nifi caufidicus, is the charaQter given of them 


ſoon after the conqueſt by William of Malmſbury*. The judges 
therefore were uſually created out of the ſacred order *, as was 
likewiſe the caſe among the Normans*; and all the inferior offi- 


ces were ſupplied by the lower clergy, which has occafioned their 
ſucceſſors to be denominated c/er#s to this day. 


BuT the common law of England, bejng ſe committed to 


writing, but only handed down by tradition, uſe, and experience, 


was not ſo heartily reliſhed by the foreign clergy ; who came 
over hither in ſhoals during the reign of the conqueror and his 


_ two ſons, and were utter {trangers to our conſtitution as well as 
our language. And an accident, which ſoon after happened, had 


nearly completed it's ruin, A copy of Juſtinian's pande&ts, being 
newly * diſcovered at Amalfi, ſoon brought the civil law into 


Þ in Fletam. 7.7.  chanoines les egliſes cathedraulx, et les autres 
© Caefar & ys Gal. 6.12. per ſonngs qui ont dignitesz in ſain&e egliſe; les 
" de geſt. r eg. 1 + 4+ | REY abbez, les prieurs conventaulx, et les gouver- 


* Dugdale Orig. jurid. c. 8. neurs des egliſes, Fc. Grand Couftumier, 
* Les juges font ſages perſonnes et auteuti- <<, 9. Sens 


vogue 
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_: On the STupy  InTroOD 
vogue all over the weſt of Europe, where before it was quite 
laid afide ” and in.a manner forgotten ; though ſome traces of it's 
authority remained in Italy * and the eaſtern provinces of the em- 
pire 7. This now became in a particular manner the favourite of 
the popiſh clergy, who borrowed the method and many of the 
maxims of their canon law from this original. The ſtudy of it 
was introduced into ſeveral univerſities abroad, particularly that 
of Bologna ; where exerciſes were performed, leures read, and 
_ degrees conferred in this faculty, as in other branches of {ſcience : 
and many nations on the continent, juſt then beginning to reco- 
ver from the convulſions conſequent upon the overthrow of the 
Roman empire, and ſettling by degrees into peaceable forms of 
government, adopted the civil law, (being the beſt written ſyſ- 

tem then extant) as the baſis of their feveral conſtitutions ; blend- 
_ ing and interweaving it among their own feodal cuſtoms, tn ſome- 
| places with a more extenſive, 1 in others a more confined ercrgtan he 


Nor was it nike before the NPR mode of the times 
reached England. For Theobald, a Norman abbot, being ele&- 
ed to the ſee of Canterbury*®, and extremely addicted to this new | 
ſtudy, brought over with him in his retinue many learned profi- 
cients therein; and among the reſt Roger firnamed Vacarius,. 
whom he placed in the univerſity of Oxford », to teach it to the 
people of this country. But it did not meet with the ſame eaſy 
reception in England, where a mild and rational ſyſtem of laws. 
| had been long eſtabliſhed, as it did upon the continent ; and,. 

though the monkiſh clergy (devoted to the will of a foreign pri- 
mate) received it with eagerneſs and zeal, yet the laity who were 
more intereſted to preſerve the old conſtitution, and had already 
| ſeverely felt the effet of many Norman innovations, continued 
 wedded to the uſe of the common. law. King Stephen imme- 


»* LL. Wiſegeth. 2.1.9. We Innocent. IV.inM. Paris. ad A.D1254. 
2 Capitular. Hludov. Pii. 4.102. 0: $338 
Y Selden in Fletam. 5.5. | d Gervaſ, Dorobern, 4&. Pontif. Coptaar- 


z Domat's treatiſe of law. C. 13. $.9. cel. 1665, 
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hindly publiſhed a PO WOIRy , forbidding the ſtudy of the 
laws, then newly imported from Italy ; which was treated by the 


monks * as a piece of impiety, and, though it might preyent the 
introduction of the civil law proceſs into our co juſtice, 


yet did not hinder the clergy from reading and teaching. it” in 


| their own ſchools and monaſteries. 


FroM this time the nation ſeems to have been divided into 
two parties; the biſhops and clergy, many of them foreigners, 
who applied themſelves wholly to. the ſtudy of the civil and ca- 
non laws, which now came to be inſeparably interwoven with 
each ather ; and the nobility and laity, who adhered with equal 
pertinacity to the old common law ; both of them reciprocally 
jealous of what they were unacquainted with, and neither of 
them perhaps allowing the oppoſite ſyſtem that real merit which. 


1s abundantly to be found in each. This appears on the one 


hand from the ſpleen with which the monaſtic writers * ſpeak of 
our municipal laws upon all occaſions; and, on the other, from 
the firm temper which the nobility ſhewed at the famous parlia- 


ment of Merton ; when the prelates endeavoured to procure an 


act, to declare all baſtards legitimate in caſe the parents inter- 
married at any time afterwards ; alleging this only reaſon, becauſe 
holy church (that is, the canon law) declared ſuch children legi- 
timate : but «all the earls and barons (ſays the parliament roll *) 
« with one voice anſwered, that they would not change the laws 
« of England, which had hitherto been uſed and approved.” 
And we find the fame jealouſy prevailing above a century after- 
wards*, when the nobility declared with a kind of prophetic 
ſpirit, * that the realm of England hath never been unto this 
« hour, neither by the conſent of our lord the king and the lords 
« of PRLmene all: it ever TIO ruled « or JOIEn; $A the civil 


c Rog. Bacon. eitat, per Selden. in Fle- f Stat. Merton. 20 hs aL. ©. 9. Et omnes 


tam. 7.6. in Forteſe, c. 33. & $Rep. Pref. comites et barones una woce re/ponderunt, quod 


d Joan, Sariſburiens. Palycrat. 3. 22. nolunt leges Angliae mutare, quae hucuſque uft- 
. Jn ibid. 5.16, Fay: Veoud: a iſt, tatae ſunt et approbatae. 
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20 On the STuDpyYy InTRrOD, 


«law®,” And of this temper between the clergy and laity many 


more inſtances might be given. 


War LE things were in this Gtuntion, the clergy, finding it 


impoſſible to root out the municipal law, began to withdraw 


themſelyes by degrees from the temporal courts; and to that end, 

very early in the reign of king Henry the third, epiſcopal conſti- 
tutions were publiſhed i, forbidding all ecclefiaſtics to appear as 
advocates 7 foro Jaeculart ; 3 nor did they long continue to a& as 


judges there, not caring to take the oath of office which was 


then found neceſſary to be adminiſtred, that they ſhould in all 
things determine according to the law and cuſtom of this realm *; 

though they {till kept poſſeſſion of the high oftice of chancellor, 
an office then of little juridical power; and afterwards, as it's 
buſineſs increaſed by degrees, they modelled the proceſs of the 


court at their own diſcretion. _ : 


| Bu T wherever they retired, and wherever their authority ex- 


tended,. they carried with them the ſame zeal to introduce the. 


rules of the civil, in excluſion of the municipal law. This ap- 
pears in a particular manner from the ſpiritual courts of all de- 
nominations, from the chancellor's courts in both our univerſities, 


. and from the high court of chancery before-mentioned ; ; in all of 
/ which the proceedings are to this day in a courſe much conformed 
to the civil law : for which no tolerable reaſon can be aſſigned, 
unleſs that thefe courts were all under the immediate dire&tion-of 


the popiſh eccleſfiaſtics, among whom it was a point of religion 


to exclude the municipal law ; pope Innocent the fourth having 
' forbidden * the very reading of it by the clergy, becauſe/it's de- 
_ cifions were not founded on the imperial conſtitutions, but merely 
on the cuſtoms of the laity. And if it be conſidered, that our 


univerſities began about that period to receive their preſent form 
of ſcholaſtic diſcipline ; 'L that they were then, and continued to. 


| > Selden. Fan. Arglr L 2. $. 43. in For- wel.1 I. $74. [+ 
teſe. 33+ - k Selden. in Fletam. g. 3.. 
"0 Spelman. Concil, 4.D. 1217. WE, ! M. Paris ad 4. D. 1254. 
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| the bleſſed virgin, without making her a 
*civilian and a canoniſt, Which Albertus *« xyz.” To which an eminent franciſcan, 
Magnus, the renowned dominican door of two centuries afterwards, Bernardinus de 
the thirteenth century, thus proves in his Buſti {Mariale, part. 4. ſerm.g.,) very gravely 
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be tilt the time of the reformation, entirely under the influence 
of the popiſh clergy.; (fir John Maſon the firſt proteſtant, being 
alſo the firſt lay, chancellor of Oxford) this will lead us to per- 
ceive the reaſon, why the ſtudy of the Roman laws was in thoſe 
days of bigotry ® purſued with ſuch alacrity in theſe ſeats of learn- 
ing ; and why the common law was entirely deſpiſed, and el- 
teemed little better than heretical. 

Anv, fince the reformation, many cauſes have conſpired to- 
prevent it's becoming a part of academical education. As, firſt, 
long uſage and eſtabliſhed cuſtom ; which, as in every thing elſe, 
ſo efpecially in the forms of ſcholaſtic exerciſe, have juſtly great 
weight and authority. Secondly, the real intrinſic merit of the 
civil law, conſidered upon the footing of reaſon and not of obli- 


| gation, which was well known to the inſtructors of our youth ;. 
and their total ignorance of the merit of the common law, though 
| It's equal at leaſt, and perhaps an improvement on the other. 


But the principal reaſon of all, that has hindered the introduc- 
tion of this branch of learning, is, that the ſtudy of the common 
law, being baniſhed from hence in the times of popery, has 
fallen into a quite different chanel, and has hitherto been wholly 
cultivated in another place. But as this long uſage and eſtabliſhed 
cuſtom, of ignorance in the laws of the land, begin now to be- 


thought unreaſonable z and as by this means the merit of thoſe 


m There cannot be a tron ger inſtance of *©* /apientem ; -ſoentade; guod contra adverſarium - 
the abſurd and ſuperſtitious veneration that 


learned writers of the times thought they ** Jicem ſapientiſ/imum, Dominum ; contra ad- 
could. not form a perfect character, even of «« qer/arium callidiſimum, dyabolum ; in cauſa 
© noſtra deſperata; ſententiam. optatam obti- 


Summa de laudibus chriftiferae virginis (divi- ſubjoins this note. ** Nec widetar zncongruumm 
nut magis quam humanum opus) qu. 23. F. 5. *© mulieres habere peritiam juris. Legitur enim 
& [tem quod jura civilia, & leges, & decreta ** Je uxore Foannis Andreae gloſſatoris, quod 


| * aftutum & ſagacem; tertio, quod in cauſa © 
was paid to theſe laws, than that the moſt «+ Jdefperara: ſed beatiſima- virgo, contra ju- 


&« ſcivit in ſummo, probatur hoc modo : ſapien- 
« tia advocati manifeſtatur in tribus; unum, 
* quod obtineat omnia contra judicem juſtum & 


a 


&* tantam peritiam in utroque jure habuit, ut. 


 * gublice in [cholis legere auſa /t. 


laws 


22 © 5%. 0 0 


. _Fox, being then entirely abandoned by the clergy, 
 ſtragglers excepted, the ſtudy and practice of it devyoly 
courſe into the hands of laymen ; who entertained upon their 


STUDY InTRrOD. 
laws will probably be more generally known ; we may hope that 
the method of ſtudying them will ſoon revert to it's antient courſe, 
and the foundations at leaſt of that ſcience will be laid in the 
two univerſities ; without being excluſively confined to the chanel 
which it fell into at the times I have been juſt deſcribing. 


of 


parts a moſt hearty averſion to the civil law”, and made no 


{cruple to profeſs their contempt, nay even their ignorance ? of 
it, in the moſt public manner. But till, as the ballance of learn- 


ing was greatly on the fide of the clergy, and as the common 
law was no longer taught, as formerly, in any part of the king- 
dom, it muſt have been ſubjeted to many inconveniences, and 


perhaps would have been gradually loſt and overrun by the civil, 
(a ſuſpicion well juſtified from the frequent tranſcripts of Juſti- 
-niarr to be met with in Bracton and Fleta) had it not been for a 
peculiar incident, which happened at a very critical time, and 
contributed greatly to it's ſupport. 


T HE incident I mean was the fixing the court of common 
pleas, the grand tribunal for diſputes of property, to be held in 


one certain ſpot ; that the ſeat of ordinary juſtice might be per- 
manent and notorious to all the nation. Formerly that, in con- 
| junction with all the other ſuperior courts, was held before the 


n Forteſc. & laud. LL. c. 25. 
© 'This remarkably appeared in the caſe of 
the abbot of Torun, M. 22 Fdw.7II. 24. who 


| had cauſed a certain prior to be ſummoned 


to anſwer at Avignon for ereCting an orato- 
ry contra inhibitionem nowvi operis ; by which 
words Mr Selden, (in Flet.8,5.)-very juſtly 


_ underſtands to be meant the 'title Je now: 
 operis nuntiatione both in the civil and canon 


laws, (Ff. 39-1. C.8. 11. and Decretal. not 
Extrav. 5.32.) whereby the ereQtion of any 


new buildings in prejudice of more antient 


. -ones- was prohibited, But Skipwith the 
king*s ſerjeant, and afterwards chief baron 


of the exchequer, declares them to be flat 


nonſenſe ; ** in ceux parolx, contra inhibiti» 


<« onem novi operis, xy ad pas entendment :* 


and juſtice Schardelow mends the matter 


but little by informing him, that they fig- 
nify a reſtitution 7z their law; for which 
reaſon he very ſagely reſolves to pay no ſort 
of regard to them. ** Ceo weft gue un refti- 
& tution en on ley, fur que a ceo n aVomus 


C6 yet Se. C. 


king's 


Gs + of the Law. WT; - 
king's capital jnſticiary of England, in the aula regis, or ſach of 


his palaces wherein his royal perſon refided ; and removed with 
his houſhold from one end of the kingdom to the other. This 


was formd to occafion great inconvenience to the ſuitors; to re-. 


medy which it was made an article of the great charter of liber- 
ties, both that of king John. and king Henry the third ?, that 
* common pleas ſhould no longer follow the king's court, but be 
« held in ſome certain place :” in-conſequence of which they have 
ever ſince been held (a few neceffary removals in times of the- 

plague excepted) in the palace of Weſtminſter only. This. 
brought together the profeſſors of the municipal: law, who. be- 


fore were diſperſed about the kingdom, and formed them into an_ 


 apgregate body ; whereby a ſociety was eſtabliſhed of perſons,. 
who (as Spelman * obſerves) addifting themſelves wholly to the 


ftudy of the laws of the land, and no longer conſidering it as a 
mere ſubordinate ſcience for the amuſement. of leiſure hours,. 
foon raifed thoſe laws to that pitch of perfeftion, which they. 


ſuddenly attained under the auſpices of our Engnts Juitinia,, 
Ong Edward the firſt. 


IN conſequence of this lucky alata: they naturally fell: 


| into a kind of collegiate order, and, being excluded-from Oxford: 


and Cambridge, found it neceflary to eſtabliſh a new univerſity 
of their own. This they did by purchaſing at various times cer-- 
tain houſes (now called. the inns of court and. of. chancery) be-- 


| tween the city of Weſtminſter, the place of holding the king's 


courts, and the city of London ; for advantage of ready acceſs 


| to the one, and plenty of proviſions in the other *. Here exer-- 
- Ciſes were performed, letures read,, and degrees were at length. 


conferred in the common law, as at other univerſities in the ca-- 
non and civil. The degrees were thoſe of barriſters (firſt ſtiled, 
apprentices * from Me"; to learn) who anſwered to our. ba-- 


®'e; 11; been firſt appointed by.an ondiiencs of king 


2 Gloſfar. 334. | | Edward the firſt in parliament, in the 2oth 


7 Fortelc. c. 48. year of his reign. (Spelm, Glof. 37. Dug- 
* Apprentices or barriſters ſeem to have dale, Orig. jurid. 55.) 
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chelors; as ; the ate and degree of a ſcrjeant ', fervienti ad legem, 
did to that of doQor. | 


Tax crown ſeems to have ſoon taken under it's « protettion this 
infant ſeminary of common law ; and, the more effectually to 
foſter and cheriſh it, king Henry the third in the nineteenth 
year of his reign iſſued out an order direQted to the mayor and 
 ſheriffs of London, commanding that no regent of any law ſchools 
within that city ſhould for the future teach law therein ®. The 
word, law, or /eges, being a general term, may create ſome doubt 
at this diſtance of time whether the teaching of the civil law, 
or the common, or both, is hereby reſtrained. But in either 
caſe it tends to the ſame end. If the civil law only is prohibited, 
| (which is Mr Selden's” opinion) it is then a retaliation upon the 

clergy, who had excluded the common law from 7Zheir ſeats of 
learning. If the municipal law be alſo included in the reſtrition, 
(as fir Edward Coke * underſtands it, and which the words ſeem 
to import) then the intention is evidently this ; by preventing 
private teachers within the walls of the city, to collect all the 


common lawyers into the one public univerſity, which was newly 
inſtituted i in me ſuburbs. 


* The firſt mention which I have met with 
in our lawbooks of ſerjeants or countors, is 
in the ſtatute of Weſtm.1.. 3 Edw. I. c. 29. 


tire ſecret; and to that end woluit ligamenta 
coifae Juae ſolvere, ut palam monſtraret /e ton- 
furam habere clericalem ; Jed non eft permiſſus. 
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and in Horn's Mirror, c.1. $.10. C.2. {.s. 


c. 3- F-1. in the ſame reign. But M. Paris 
in his life of John II, abbot of St. Alban's, 


which he wrote in 1255, 39 Hen, III. ſpeaks 
of advocates at the common law, or coun- 
tors (quos banci narratores vulgariter appel- 
| lamus) as of an order of men well known. 


And we have an example of the antiquity 


_ of the coif in the ſame author's hiſtory of 
England; A. D. 1259. in the caſe of one 
William de Buſly ; who, being called to 
account for his great knavery and mal- 
practices, claimed the benefit of his orders 


or clergy, which till then remained an en- 


- 


—— Satelles wero eum artipiens, non per coifae 
ligamina ſed per guttur eum apprehendens, traxit 


ad carcerem. And hence fir H. Spelman con- 


jeQures, (Glofar. 335.) that coifs were in- 


| troduced to hide the tonſure of ſuch rene- 


gade clerks, as were ſtill tempted to remain 
in the ſecular courts in the quality of advo- 
cates or judges, PPG their pro- 
hibition by canon. | 
u Ne aliquis ſcholas regens + legibus in ea- 
dem tivitate de -caetero ibidem leges doceat. 
* in Flt. 8.2. 
* 2 Ink. procm, 
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In this juridical univerſity (for ſuch it is inſiſted to have been 
by Forteſcue? and fir Edward Coke*®) there are two ſorts of col- 


legiate houſes ; one called inns of chancery, in which the younger 


ſtudents of the law were uſually placed, « learning and ſtudying, 
« ſays Forteſcue *, the originals and as it were the elements of 
« the law; who, profiting therein, as they grew to ripeneſs ſo 
« were they admitted into the greater inns of the ſame ſtudy, 

« called the inns of court.” And in theſe inns of both kinds, he 
goes on to tell us, the knights and barons, with other grandees 
and noblemen of the realm, did uſe to place their children, 
though they did not deſire to have them thoroughly learned in 
the law, or to get their living by it's practice : and that in his 
time there were about two thouſand ſtudents at theſe ſeveral inns, 


_ all of whom he informs us were fi nobil:um, or gentlemen born. 


HeNCz it is evident, that (though under the influence of 
the monks our univerſities neglected this ſtudy, yet) in the time 
of Henry the ſixth it was thought highly neceſſary and/was the 


univerſal practice, for the young nobility and gentry to be in- 


ſtructed in the originals and elements of the laws. But by degrees 
this cuſtom has fallen into diſuſe ; ſo that in the reign of queen 
Elizabeth fir Edward Coke * does not reckon above a thouſand 
ſtudents, and the number at preſent is very conſiderably leſs. 
Which ſeems principally owing to theſe reaſons : firſt,- becauſe 
the inns of chancery being now almoſt totally filled by the infe- 
rior branch of the profeſſion, they are neither commodious nor 
proper for the reſort of gentlemen of any rank or figure; ſo that 
there are very rarely any young ſtudents entered at the inns 
of chancery : ſecondly, becauſe in the inns of court all forts of 
regimen and academical ſuperintendance, either with regard to 
morals or ſtudies, are found impracticable and therefore entirely 


negleted : laſtly, becauſe perſons of birth and fortune, after 


having finiſhed their uſual courſes at the univerſities, have ſeldom 
? e449. _ | a ibid, ; WI 
* 3 Rep. pref. d ibid, | | 

| D-: -.- | leiſure 
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26 On the S'tupy INnTRrOD. 


leiſure or reſolution ſufficient to enter upon a new ſcheme of ſtudy 


at a new place of inſtruction. Wherefore few gentlemen now 
reſort to the inns of court, but ſuch for whom the knowlege of 


practice is abſolutely neceſſary ; ſuch, I mean, as are intended 


for the profeſſion : the reſt of our gentry, (not to ſay our nobi- 


lity alſo) having uſually retired to their eſtates, or viſited foreign 


| kingdoms, or entered upon public life, without any inſtruction 
in the laws of the land ; and indeed with hardly any opportunity 
of gaining inftruQtion, unleſs it can be. afforded them | in theſe - 


ſeats of learnin g. 


AnD that theſe are the proper places, for fording efifionces 
of this kind to gentlemen of all ſtations and degrees, cannot (I 


think) with any colour of reaſon be denied. For not one of the 


objections, which are made to the inns of court and chancery, 
and which I have juſt enumerated, will hold with regard to the 


univerſities. Gentlemen may here aſſociate with gentlemen of 
their own rank and degree. Nor are their conduct and ſtudies | 
| left entirely to. their own diſcretion ; but regulated by a diſci- 


pline ſo wiſe and exact, yet ſo liberal, ſo ſenſible and manly, 
that their conformity to it's rules (which does at preſent ſo much 
honour to our youth) is not more the effe& of conſtraint, than 
of their own inclinations and choice. Neither need they appre- 


| hend too long an avocation hereby from their private concerns 
_ and amuſements, or (what is a more noble obje&) the ſervice of 
their friends and their country. This ſtudy will go hand in hand 

with their other purſuits : it will obſtruct none of them ; it will 


ornament and afliſt them all. - - 


"uh UT if, upon the hs there are any Rl wedded to mo- 


naſtic prejudice, that can entertain a doubt how far this ſtudy is 


properly and regularly academical, ſuch perſons I am afraid either 
have not conſidered the conſtitution and defign of an univerſity, 
or elſe think very meanly of it. It muſt be a deplorable narrow- 
neſs of mind, that would confine theſe ſeats of inſtruction to the 


Jimited views of one or two learned profeſſions. To the praiſe 
= T5 | of 


# 


of this age be it ſpoken, a more open and generous way of think- 
ing begins now univerſally to prevail. The attainment of liberal 
and genteel accompliſhments, though not of the intelle&tual ſort, 
has been thought by our wiſeſt and moft affeQtionate patrons *, 
and very lately by the whole univerfity'*, no ſmall improvement 
of our antient plan of education; and therefore I may' ſafely af- 
firm that nothing (how unuſual ſoever) is, under due regulations, 
| improper to be 7aught in this place, which is proper for a gentle- 

man to /earn. But that a ſcience, which diſtinguiſhes the crite- 

rions of right and wrong ; which teaches to: eſtabliſh the one, 
_ and prevent, puniſh, or redreſs the other ; which employs in it's 
theory the nobleſt fatulties of the foul, and exerts in it's praCtice 


the cardinal virtues of the heart ; a ſcience, which is univerſal in 


it's uſe and extent, accommodated to each individual, yet com- 
prehending the whole community ; that a ſcience like this ſhould 


have ever been deemed unneceffary to be ſtudied in an univerſity, 


is matter of aſtoniſhment and concern. Surely, if it were not be-_ 


fore an object of academical knowlege, it was high time to make 
it one; and to thoſe who can doubt the propriety of it's recep- 
tion among us (if any ſuch there be) we may return an anſwer 
In their own way; that ethics are confefſedly a branch of acade- 


mical learning, and Ariſtotle * him/elf has ſaid, ſpeaking of the 


laws of his own country, that juriſprudence or the knowlege of 
thoſe laws is the principal and moſt perfect branch of ethics *®. 


Lo 


_— 


FRoM a thorough conviction of this truth, our munificent 
benefactor Mr ViNeR, having employed above half a century in 
amaſſing materials for new-modelling and rendering more com- 


modious the rude ſtudy of the laws of the land, conſigned both 


© Lord chancellor Clarendon, in his dia- 4 By accepting in full convocation the 
logue of education, among his traQs, p. 325. remainder of lord Clarendon's hiſtory from 
appears to have been very ſolicitous, that his noble deſcendants, on condition to ap- 


it might be made **a part of the ornament ply the profits ariſing from it's publication. 


*« of our learned academies to teach the to the eſtabliſhment of a manage 1n the uni- 
- ** qualities of riding, dancing, and fencing, verſity. | | 
*at thoſe hours when more ſerious exer- 
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28 | On the STUDY 
the plan and execution of theſe his public-ſpirited deſigns to the 
witdom of his parent univerſity. Reſolving to dedicate his learn- 


ed labours © to the benefit of poſterity and the perpetual ſervice 


<© of his country ',” he was ſenſible he could not perform his re- 
ſolutions in a better and more effeftual manner, than by extend- 
ing to the youth of this place thoſe aſhiſtances, of* which he {6 
well remembered and ſo heartily regretted the want. And. the 
ſenſe, which the univerſity has entertained of this ample and moſt 


uſeful benefattion, muſt appear beyond a doubt from their gra- 


titude in receiving it with all poſſible marks of eſteems; from 


. their alacrity and unexampled diſpateh in carrying it into execu- 


, 


tion®; and, above all, from the laws and conſtitutions by which 


they have effecually guarded it from the negle& and abuſe to 
which ſuch inſtitutions are liable'. We have ſeen an univerſal 


InTaroD. 


f. See the preface to the eighteenth yo- 
lume of his abridgment, 

8 Mr Viner 1s enrolled among the -ublic 
benefaQors of the univerlity by decree of 
convocation, 

b Mr Viner died June 5, 17 56. His ef- 
feats. were colleted and ſettled, near a vo- 


| lume of his work printed, almoſt the whole 


diſpoſed of, and the accounts made up, in 
a year and a half from his deceaſe, by the 
very diligent and worthy adminiſtrators with 
the will annexed, (Dr Weſt and Dr Good 


_ of Magdalene, Dr Whalley of Oriel, Mr 


Buckler of All Souls, and Mr Betts of Uni- 


_ verſity college) to whom that care was 
_ conſigned+by the univerſity. Another half 


year was employed in confidering and ſet- 


| ling a plan of the propoſed inſtitution, and 


in framing the ftatutes thereupon, which 
were finally confirmed by convocation on 
the 31 of July, 1758. The profeſſor was 


_ eleed on the 20") of Oftober following, 


and two ſcholars on the ſucceeding day. 
And, laſtly, it was agreed at the annual 


_ audit in 1761, to eſtabliſh a fellowſhip ; 
and a fellow was accordingly eleQed in. 


emulation, wiko Ben ſhould underſtand, or moſt faithfully pur- 


January following. — The reſidue of this 


fund, ariſing from the ſale of Mr Viner's 
abridgment, will probably be ſufficient here- 


after to found another fellowſhip and ſcho- 
larſhip, or three more ſcholarſhips, as ſhall 


be thought moſt expedient. 


i The ſtatutes are mn ſubſtance as fol- 


lows : 


1. Tu av. the accounts of this benefac- 
tion be ſeparately kept, and annually au- 
dited by the delegates of accounts and pro- 
feflor, and afterwards repartes to convoca- 
tion; 

2. THarT a \ profeſſorſhip of the laws of 


England be eſtabliſhed, with a falary of two | 
hundred pounds per annum ; the profeſſor | 


to be eleted by convocation, and to be at 


the time of his eleQion at leaſt a maſter of 


arts or bachelor of civil law in the univyer- 
ſity of Oxford, of ten years ſtanding from 
his matriculation ; and alſo a barriſter at 

law of four years ſtanding at the bar, 
3- Ta at ſuch profeſſor (by himſelf, or 
by deputy to be previoully approved by 
| | convocation) 


| re eee ea Lon ee i ab oe ee ea ts, oe 
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canes} do read one ſolemn public 
le&ure on the laws of England, and in the 


_ Engliſh language, in every academical teri, 
at: certain ſtated times previous to the com- 
mencement of the common law term ; or 

forfeit twenty pounds for every omiſſion to 


MrViner's general fund : and alſo (by him- 
ſelf, or by deputy to be approved, if occa- 


_ fional, by the vice-chancellor and proQtors ; 


or, if permanent, both the cauſe and the 
deputy to be annually approved by conyo- 
cation). do yearly read one complete courſe 


_ of leQtures'on the laws of England, and in 
- the Engliſh language, conſiſting: of fixty 


le&ures at the leaſt; to be read during the 
univerſity term time, with ſuch proper in- 
tervals that not more than four lectures may 
fall within any fiagle week :- that the pro- 


fefſor do give a month's notice of, the. time | 


when the courſe 1s to begin, and do read 
gratis to the ſcholars of MrViner's founda- 
tion; but may demand of other auditors 
ſuch gratuity as ſhall be ſettled from time 


to time by- decree of convocation : and 


that, for every of the ſaid ſixty leQures 
omitted, the profeſſor, on. complaint made 
to the vice-chancellor within the year, do 


Z forfeit forty ſhillings to Mr Viner's general 


fund ; the proof of having performed his 
duty to Ke upon tie ſaid profeſlor, 


4. THAT every profeſſor do continue in 


his office during life, unleſs in caſe of ſuch 


miſbehaviour as ſhall amount to bannition 


by the univerſity ſtatutes ; or unleſs he de- 
ſerts the profeſſion of the law by betaking 
himſelf to another profeſſion ; ; or unleſs, 
after one admonition by the vice-chancellor 
and p1 oQors for notorious negle&,, he is 
guilty of another flagrant om'flion: in any 
of which caſes he be deprived by the vice- 
chancellor, with conſent of tie houſe. of 


Convocation . 


5. Taar ſuch a nonkix of fellowſhips 
with a ſtipend of fifty pounds per annum, 


of the 


ſue, the deſigns of our generous patron : and with pleaſure we 
recolle, that thoſe who are moſt diſtinguiſhed by their quality, 


_ calendar months at the leaſt': 


_ feſlor's hand; 
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and ſcholarſhips with a Ripend of thirty 
pounds, be eſtabliſhed, as the convocation: 
ſhall ſrom time to time ordain, according 
to the ſtate of Mr Viner's revenues. 

6. Thar every fellow be eleted by 
convocation, and at the time of election be 
unmarried, and at leaſt a maſter of arts or 
bachelor of civil law, and a member of 
ſome college or hall in the univerſity of 
Oxford ; the ſcholars of this foundation or 


' ſuch as have been ſcholars (if qualified and 


approved of by convocation) to have the 
preference : that, if not a barriſter when 


choſen, he be called to the bar within one 


year after his eleftion ; but do reſide in the 
univerſity two months. in.every year, or in 
caſe of non-reſidence do forfeit the ſtipend 
of that year to Mr Viner's general fund. 
7: T#arT every ſcholar be elefted by 


convocation, and at the time of eleQtion be 


unmarried, and.a.member of ſome college 
or hall in the univerſity of Oxford, whe 
ſhall have been matriculated twenty four 
that he dd. 
take the degree of bachelor. of civil law 
with all convenient ſpeed ; (either proceed- 
18g in arts or otherwiſe) and previous to his 
taking the ſame, between the ſecond and 
eighth year from his matriculation, be 
bound to attend two courſes of the profeſ- 
ſor's leftures, to be certified under the pro-. 
and within ane year after 
taking the ſame to be called to the bar: that 
he do annually refide ſix months till he is 
of four years ſtanding, and four months 
from that time till he is maſter of arts or 


| bachelar of civil law; after which he be 
bound to reſide two months in every year; _ 


or, in.caſe of non-reſidence, do forfeit” the 

ſtipend of that year to Mr Viner's general 

fund; | 
8. Tyar the ſcholarſhins do hecome 


void in caſe of non-attendance on the pro- 


feflor, or not taking the degree of bachelor 
of 
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their fortune, their ſtation, their learning, or their experience, 


| have appeared the moſt zealous to promote the ſucceſs of Mr Vi- 


ner 's eſtabliſhment. 


THE advantages that might reſult to the ſcience of the law 
itſelf, when a little more attended to in theſe ſeats of knowlege, 


_ perhaps would be very conſiderable. The leiſure and abilities of 
the learned in theſe retirements might either ſuggeſt expedients, 
or execute thoſe dictated by wiſer heads*, for improving. it's 
method, retrenching it's ſuperfluities, and reconciling the little 


contrarieties, which the practice of many centuries will neceflarily 
create in any human ſyſtem : a taſk, which thoſe who are deeply 
employed in buſineſs, and the more ative ſcenes of the profeſ- 


| fhon, can hardly condeſcend to engage in. And as to the intereſt, 
or (which is the ſame) the reputation of the univerſities them- 
ſelves, I may venture to pronounce, that if ever this ſtudy ſhould 


arrive to any tolerable perfeCtion either here or at Cambridge, 
the nobility and gentry of this kingdom would not ſhorten their 
reſidence upon this account, nor perhaps entertain a worſe opI- 


'nion of the benefits of academical education. Neither ſhould it 


be conſidered as a matter of light importance, that while we 


thus extend the pomoeria of univerſity learning, and adopt a new 
tribe of citizens within theſe philoſophical walls, we intereſt a 


of civil law, being duly admoniſhed ſo to profeſſorſhip, fellowſhips, or ſcholarſhips, 


do by the vice-chancellor and proftors: and the profits of the current year be ratably 


that both fellowſhips and ſcholarſhips do ex-. 
pire at the end of ten years after each re- 


ſpeQtive eleftion ; and become void in cafe 
of groſs miſbehaviour, non-reſidence for two 
years together, marriage, not being called 


to the bar within the time before limited, 
(being duly admoniſhed fo to be. by the 
vice-chancellor and proctors) or deſerting ' 


the profeſſion of the law by following any 
other profeſſion : and that in any of theſe 
caſes the vice-chancellor, with conſent of 
convocation, do declare the place actually * 
void, 

9. Tr ar in caſe of any vacancy of the 


divided between the predeceſſor or his re- 


 preſentatives, and the ſucceſſor; and that a 


new election be had within one month af- 
terwards, unleſs by that means the time of 
eleftion ſhall fall within any vacation, in 
which caſe it be deferred to the fit week 


In the next full term. And that before any 


convocation: ſhall be held for ſuch election, 
or for any other matter relating to-Mr Vi. 
ner's benefa&tion, ten days public notice be 
given to each college and hall of the con- 
vocation, and the cauſe of convoking it, 


k See lord Bacon' $ propotels and offer of 
a digeſt, 


very 
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vety numerone and: very powerful. pr ofefſion in the preſervation. 
of our rights and revenues. De Cane 


For I think it paſt diſpute that thoſe gentlemen, who re- 
ſort to the inns of court with a view to purſue the profeſſion, 
will find it expedient (whenever it 1s practicable) to lay the pre- 


- vious fayndations of this, as well as every other ſcience, in one. 
_ of our learned univerſities. We may appeal to the experience of 


every ſenſible lawyer, whether any thing can be more hazardous. 


or diſcouraging than the uſual entrance on the ſtudy of the law. 


A raw and unexperienced youth, in the moſt dangerous ſeaſon of 
life, is tranſplanted on a ſudden into the midit of allurements to. 
pleaſure, without any reſtraint or check but what his own pru- 


dence can ſuggeſt; with no public dire&tion in what courſe to- 


purſue his enquiries ; no private aſſiſtance to remove the diſtreſſes 


and difficulties, which will always embaraſs a beginner. In this 


fituation he his expected to ſequeſter himſelf from the world, and. 
by a tedious lonely proceſs to extract the theory of law from a 
maſs of undigeſted learning ; or elſe by an aſliduous attendance 
Cn the courts to pick up theory and practice together, fufficient. 
to qualify him for the ordinary run of buſineſs. How little. 
therefore is it to be wondered at, that we hear of ſo frequent. 


| miſcarriages ; that ſo many gentlemen of bright imaginations __ 


grow weary of ſo unpromiſing a ſearch, and addi& themſelves 
wholly to amuſements, or other leſs innocent purſuits : and that 
ſo many perſons of moderate capacity confuſe themſelves at firſt 
ſetting out, and continue ever dark and; puzzled during the re- 


 mainder of their lives !_ 


'Tnx evident want of ſome aſſiſtance in the rudiments of le- 


gal knowlege has given birth to a practice, which, if ever it 
had grown to be general, muſt have proved of extremely perni-- 


! Sir Henry Spelman, in the preface to * 7aſſim, reperiſſemque linguam peregrinam, dia- 
his gloſſary, has given us a very lively pic= * l:&um barbaram, methodum inconcinnam, mo- 
ture of his own diſtreſs upon this occafion, ** /em non ingentem jolum ſed perf tuis bumeris 
« Emit me mater Londinum, juris noftri ca- ** ſuſtinendam, excidit mihi ( fateor ) animus, 
© pefſendi gratia ; cujus cum wveſtibulum ſalu> **&c.” CLOUS. 


'. 5 E) 
[ 32 On the STUDY In TROD. ; 
4AM IHE cious conſequence : I mean the cuſtom, by ſome ſo very warmly k: 
[i | | LD recommended, to drop all liberal education, as of no uſe to ſtudents. * 
DENY |  1n the law ; but to place them, in it's ſtead, at the deſk of ſome I 
14. {ſkilful attorney ; in order to initiate them early 1 in all the depths ® 
Han of practice, and render them more dextrous in the mechanical L 
part of buſineſs. A few inſtances of particular perſons, (men of B 

excellent learning, and unblemiſhed integrity) who, in ſpight of | 

this method of education, have ſhone in the foremoſt ranks of 2 

the bar, have afforded ſome kind of ſanction to this illiberal path 6 

it to the profeſſion, and biaſſed many parents, of ſhortſighted judg= 

T4 i'# = ment, in it's favour: not conſidering, that there are ſome ge- 47 
ip | | I | niuſes, formed to overcome all diſadvantages, and that from ſuch fl 
(HK: 48 —_____ particular inſtanees no general rules can be formed ; nor obſer- & 
it 1 48 'ving, that thoſe very perſons have frequently recommended by BB 
Wie th | the molt forcible of all examples, the diſpoſal of their own off= = 
HAIER ſpring, a very different foundation of legal ſtudies, a regular aca- = 
j:L80  _ demical education. Perhaps too, in return, I could now dire& _ xz 
WE;t: Ss their eyes to our principal ſeats of juſtice, and ſuggeſt a few 
(1/27 WS hints, in favour of univerſity learning ®:--- but in theſe all who 7 
| 7 : hear me, I know, have already prevented me. ? 
MAKinsG therefore due allowance for one or two ſhining _ "as 
_ exceptions, eXPCrience may teach us to foretell that a lawyer thus * 
_ educated to the bar, in ſubſervience to attorneys and ſolicitors , = 

will find he has begun at the wrong, end. If practice be the -3f 

whole he is taught, practice mult alſo be the whole he will ever_ bw 

know : if he be uninſtructed in the elements and firſt principles _ 

upon which the rule of practice is founded, the leaſt variation 'N 

from eſtabliſhed precedents will totally diſtract and bewilder him: Y 

ita lex ſcripta eft® is the utmoſt his knowlege will arrive at ; he fs 

muſt never aſpire to form? and ſeldom expe& to comprehend, 4] 

any arguments drawn @ priori, from the ſpirit of the laws and Z 

_ the natural foundations of Juſtice. 2 

| p | | by. 
| 'T'# m The four higheſt judicial aicm wes and the fourth a &flow of Trinity tollegs, | | NJ 
484 \ at that time filled by gentlemen, two of Cambridge. a "i L 
117 $3301 | | whom had been fellows of All Souls col- » See Kennet's life of Scmuer. Pp: 67. = i 
} | I | | lege; another, ſtudent of Chriſt-Church ; © Fe. 40.9. 12. | NoR b: 4 
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Nok is this all; for (as few perſons of birth, or fortune, or 


eyen of ſcholaſtic education, will ſubmit to the drudgery of ſer- 


vitude and the manual labour of copying the traſh of an office) 
ſhould this infatuation prevail to any conſiderable. degree, we 
uſt rarely expect to ſee a gentleman of diftinCtion or learning 
at the bar. And what the conſequence may be, to have the in- 


ngrlbtion and enforcement of the laws (which include the en- 


tire diſpoſal of our properties, liberties, and lives) fall wholly 


into the hands of obſcure or illiterate men, is matter of very 


public concern. 


THE inconveniences here pointed out can never be effectually 


_ prevented, but by making academical education a previous ſtep 
*to the profeſſion of the common law, and at the ſame time ma-_ 


king the rudiments of the law a part of academical education. 
For ſciences are of a ſociable diſpoſition, and flouriſh beſt in the. 

neighbourhood of each other : nor is there any branch of learn- 
ing, but may be helped and improved by affiſtances drawn from 
other arts. If therefore the ſtudent in our laws hath formed both 


his ſentiments and Ryle, by peruſal and imitation of the pureſt 


claſſical writers, among whom the hiſtorians and orators wall beft 


deſerve his regard ; if he can reaſon with preciſion, and ſeparate 


argument from fallacy, by the clear ſimple rules of pure unſo- 
phiſticated logic ; if he can fix his attention, and ſteadily purſue 
truth through any the moſt intricate deduction, by the uſe of 
mathematical demonſtrations ; if he has enlarged his conceptions 


of nature and art, by a view of the ſeveral branches of genuine, 
experimental, philoſophy; if he has impreſſed on his mind the 


ſound maxims of the law of nature, the beſt and moſt authentic 
foundation of human laws ; if, laſtly, he has contemplated thoſe 
maxims reduced to a- practical ſyſtem in the laws of imperial 


Rome; if he has done this or any part of it, (though all may 
be eafily done under as able inſtructors as ever graced any ſeats 


of learning) a ſtudent thus qualified may enter upon the ſtudy 


of the law with incredible advantage and reputation. | And if, 


Rs i at 
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-at the concluſion, or during the acquiſition of theſe accompliſh- 

ments, he will afford himſelf here a year or two's farther leiſure, 
to lay the foundation of his future labours in a ſolid ſcientifical 
method, without thirſting too early to attend that practice which 

it is impoſſible he ſhould rightly comprehend, he will afterwards 

proceed with the greateſt eaſe, and will unfold the moſt intricate 

points with an intuitive rapidity and clearneſs, 


I 6 ALL not infiſt upon ſuch motives as might be drawn 
from principles of oeconomy, and- are applicable to particulars 

only : I reaſon upon more general topics. And therefore to the 

qualities of the head, which I have juſt enumerated, I cannot_ 
but add thoſe of the heart; affectionate loyalty to the king, a 
zeal for liberty and the conſtitution, a ſenſe of real honour, and. 
well grounded principles of religion ; as neceſlary to form a truly 
valuable Engliſh lawyer, a Hyde, a Hale, or a Talbot. And, 

whatever the ignorance of ſome, or unkindneſs of others, may 
have heretofore untruly ſuggeſted, experience will warrant us to 
affirm, that theſe endowments of loyalty and public ſpirit, of 
Hbnour and religion, are no where to be found in more high per- 
fetion than in the two univerſities of this kingdom. Ng. 


BEroRE I conclude, it may perhaps be expected, that I lay 
before you a ſhort and general account of the method I propoſe 
to follow, in endeavouring to execute the truſt you have been 
pleaſed to repoſe in my hands. And in theſe folemn lectures, 
which are ordained to be read at the entrance of every term, 
| ( more perhaps to do public honour to this laudable inſtitution, 

| than for the private inſtruction of individuals?) I preſume it will | 
| beſt anſwer the intent of our benefaftor and the expectation of 
this learned body, if I attempt to illuſtrate at times ſuch detached 
titles of the law, as are the moſt eaſy to be underſtood, and moſt | 
_ capable of hiſtorical or critical ornament. But in reading the 
complete courſe, which is annually configned to my care, a more 
regular method will be neceffary ; and, till a better is propoſed, 


» See Lowth's Oratio Crewiana, P. 365. 


I ſhall 


_— 


SET 
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I ſhall take the liberty to follow the ſame that I have already ſub- 
"mitted to the public %. To fill up and finiſh that outline with 


propriety and corre&neſs, and to render the whole intelligible to 
the uninformed minds of beginners, (whom we are too apt to 


| ſuppoſe acquainted with terms and ideas, which they never had 


opportunity to learn) this muſt be my ardent endeavour, though 
by no means my promiſe to accompliſh. You will permit me 


| however very briefly to deſcribe, rather what I conceive an aca- 


demical expounder of the laws ſhould do, than what I have ever 
known to be done. 


| Us ſhould conſidgr” his courſe as a general map of the law, 


| marking out the ſhape of the country, it's connexions and boun- 


daries, it's greater diviſions and principal cities : it is not his buſi- 
neſs to deſcribe minutely theſuhordinate limits, or to fix the lon-_ 
gitude and latitude of every inconfiderable hamlet. His attention 
ſhould be engaged, like that of the readers in Forteſcue's inns of 
chancery, «in tracing out the originals and as it were the ele- 
« ments of the law.” For if, as Juſtinian © has obſerved, the 
tender underſtanding of the ſtudent be loaded at the firft with a 


multitude and variety of matter, it will either occafion him to 


deſert his ſtudies, or will carry him heavily through them, with 


much labour, delay, and deſpondence. Theſe originals ſhould 


be traced to their fountains, as well as our diſtance will permit ; 
to the cuſtoms of the Britons and Germans, as recorded by Cae- 


ſar and Tacitus; to the codes of the northern nations on the COn- 


tinent, and more eſpecially to thoſe of our own Saxon princes ; 


_ to the rules of the Roman law, either left here in the days of 
Papinian, or imported by Vacarius and his followers ; but, above 


4 The Analyſis of the laws of England, Alioqui, / flatim ab initio rudem adhuc et in- 
firſt publiſhed, 4.D. 1756, and exhibiting Sirmum animum ſtudioff multitudine ac varietate 
the order and principal diviſions of the en- rerum oneravimus, duorum alterum, aut d:je.- 
ſuing COMMEN TARIES; which were rorem ftudiorum efficiemus, aut cum magno labo- 
originally ſubmitted to the univerſity in a re, /acpe etiam cum diffidentia (quae plerumque 
private courſe of leures, 4. D. 1753. Jucvenes avertit) ſerius ad id perducemus, ad 

r Incipientibus nobis exponere jura populi Ro- quod, leviore via duftus, fine magno labore et 
mani, ita videntur tradi pofſe commodiſſime, ji fine ulla difidentia maturius of hors potuifet. 
trims lecvi ae femplici via [ingula tradantur : Inft. 1. 1,2. | 
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all, to that inexhauſtible reſervoir of legal antiquities and learn- 
ing, the feodal law, or, as Spelman * has entitled it, the law of 
nations in our weſtern orb. Theſe primary rules and fundamen- 
tal principles ſhould be weighed and compared with the precepts 


of the law of nature, and the practice of other countries ; ſhould 


| be explained by reaſons, illuſtrated by examples, and confirmed 


by undoubted authorities ; their hiſtory ſhould be deduced, their 
changes and revolutions obſerved, and it ſhould be ſhewn how 


far they are connected with, or have at any time been affeCted by, 
the civil tranſaQtions of the kingdom. 


' A PLAN of this nature, if executed with care and ability, : 


cannot fail of adminiſtring a moſt uſeful and rational entertain- 


ment to ſtudents of all ranks and profeſſions ; ; and yet it muſt be 


_ confeſſed that the ſtudy of the laws is not merely a matter of 
amuſement : for, as a very judicious writer* has obſerved upon a 
ſimilar occaſion, the learner «* will be conſiderably diſappointed 
« if he looks for entertainment without the expenſe of attention.” 
An attention, however, not greater than is uſually beſtowed in 


maſtering the rudiments of other ſciences, or ſometimes in pur- 


ſuing a favorite recreation or exerciſe. And this attention is not 
equally neceſſary to be exerted by every ſtudent upon every occa- 
fion. Some branches of the law, as the formal proceſs of civil 
ſuits, and the ſubtile diſtinRions. incident to landed property, 
which are the moſt difficult to be thoroughly underſtood, are the 
leaſt worth the pains of underſtanding, except to ſuch gentlemen 
as intend to purſue the profeſſion. To others I may venture to 
apply, with a ſlight alteration, the words of fir John Forteſcue®, 


5 Of parliaments. " Rs | 

t DrTaylor's pref. to Elem. of civil law. 

u Tibi, princeps, neceſſe non erit myſteria le- 
gis Angliae longo diſciplinatu rimare. Sufficiet 
tibi, — et ſatis denominari legiſta mereberis, /i 
legum principia et cauſas, uſque ad elementa, 
diſcipuli mere indagawveris. — Quare tu, prin- 
. ces fſereni/fime, parvo tempore, parwa induſiria, 
fficienter eris in legibus regni Anglias eruditus, 
 dummodo ad ejus apprehenſionem tu conferas ani- 


| mum tuum:— Noſco namgue ingenii tui perſpi- 
cacitatem, quo audatter pronuntio quod in legi- 


bus illis (licet. earum peritia, qualis judicibus 
neceſſaria eft, vix wiginti annorum Iucubratio-. 
nibus acquiratur) tu dodtrinam principi con» 
gruam in anno uno ſufficienter nanciſceris ; nec 
interim militarem diſciplinam, ad quam tam ar- 
denter anhelas, negliges ; ſed ea, recreationis 


late, etiam anno illo tu_ ad libitum perſrueris. 


FA 8, v 
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when firſt his royal pupil determines to engage In this ſtudy. 
« Tt will not be neceſlary for a gentleman, as ſuch, to examine 
_ «« with a cloſe application the critical niceties of the law. It will 
« fully be ſufficient, and he may well enough be denominated a 
« lawyer, if under the inſtruction of a maſter he traces up the 
« principles and grounds of the law, even to their original ele- 
« ments. Therefore in a very ſhort period, and with very little 
« labour, he may be ſufficiently informed in the laws of his 
_«« country, if he will but apply his mind in good earneſt to re- 
« ceive and apprehend them. For, though ſuch knowlege as is 
« neceſſary for a judge is hardly to be acquired by the lucubra- 
« tions of twenty years, yet with a genius of tolerable perſpica- - 
_ «city, that knowlege which is fit for a perſon of birth or con-. 
_ «« dition may be learned | in a fingle year, without: gen his. 
« other umpeovements. 


To the few therefore (the very few, I am perſuaded,) that 
entertain ſuch unworthy notions of an univerſity, as to ſuppoſe it 
intended for mere diſlipation of thought; to fuch as mean only 
to while away the aukward interval from childhood to twenty 
- ene, between the reſtraints of the ſchool and the licentiouſneſs 
of politer life, in. a calm middle ſtate of mental and of moral: 
inactivity; to theſe Mr Viner gives no invitation to an entertain- 
ment which they never can reliſh. But to the long and illuſtrious 
train of noble and ingenuous youth, who: are: not more diſtin- 
guiſhed among us by their birth and poſſefſions,. than. by. the re- 
gularity of their conduct and their thirſt after uſeful knowlege, 
to theſe our benefaor has conſecrated the fruits of a long and 
laborious life, worn out in the duties of his calling ; and will 


__ Joyfully reflec (if ſuch reflexions can be now the employment of 


\ his thoughts) that he could not more effectually have benefited. 
poſterity, or contributed. to the ſervice of the public, than by 
founding an inſtitution which may inſtruct the rifing generation 
in the wiſdom of our civil polity, and inform them with a defire 


to be ftill better acquainted with the laws and. conſtitution of 
their country. 
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AW, in it's moſt general and comprehenſive ſenſe, Ggnifies 
a rule of aftion ; and is applied indiſcriminately to all kinds 
of ation, whether animate or inanimate, rational or irrational. 
Thus we ſay, the laws of motion, of gravitation, of optics, or 
mechanics, as well as the laws of nature and of nations. And 
it is that rule of action, which is preſcribed by ſome ſuperior, 
and which the inferior is bound to obey. 


Tavs when the ſupreme being formed the univerſe, and 
»created matter out of nothing, he impreſſed certain principles 
upon that matter, from which it can never depart, and without 
which it would ceaſe to be. When he put that matter into mo- 
tion, he eſtabliſhed certain laws of motion, to which all move- 
able bodies muſt conform. And, to deſcend from the greateſt 
operations to. the ſmalleſt, when a workman forms a clock, or 
other piece of mechaniſm, he eſtabliſhes at his own pleaſure cer- 
tain arbitrary laws for it's direCtion ; as-that the hand” ſhall de- 
ſcribe a given ſpace in a given time ; to which law as long as the 
work conforms, 1ſo long it continues in periecion, © and anſwers 
the end of it $ formation. 


"Is we - Gadd advange, FOES mere inactive matter to vegetable 
and animal life, we ſhall find them. ſtill governed by laws; more 
numerous indeed, but equally fixed and invariable. The whole 
progrels of plants, from the ſeed to the root, and from thence to 
the ſeed again; --=- the method of animal nutrition, digeſtion, 

| - ſecretion, 
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ſecretion, and all other branches of vital oeconomy ; === are not- 
left to chance, or the will of the creature itſelf, but are perform- 


ed in a wondrous involuntary manner, and gnane by unerring 
rules laid down by the great creator. 


Tarts then is the general F< Re of law, a rule of ac- 
_ tion diQtated by ſome ſuperior being ; and in thoſe creatures that 
have neither the power to think, nor to will, ſuch laws muſt be 
invariably obeyed, fo long as the creature itſelf ſubſiſts, for it's 
exiſtence depends on that obedience. But laws, in their more 
confined ſenſe, and in which it is our preſent buſineſs to: conſider 
them, denote the rules, not of action in general, but of human: 
_ action or condutt : that is, the precepts by which man, the no- 
| bleſt of all ſublunary beings, . a creature endowed with both rea- 
ſon and freewill, is commanded to make uſe of thoſe faculties in. 
the general regulation of his behaviour. 


Mavnxn, conſidered as a creature, muſt neceſſarily be ſubject to- 
the laws of his creator, for he is entirely a dependent being. A. 
being, independent of any other, has no rule to purſue, but ſuch. 
as he preſcribes to himſelf; but a ſtate of dependance will in- 
evitably oblige the inferior to take the will of him, on. whom. 
he depends, as the rule of his conduct: not indeed in every 
particular, but in all thoſe points wherein his dependance con- 
fiſts. This principle therefore has more or leſs extent and effect, 
in proportion as the ſuperiority of the one and the dependance 
of the other is greater or leſs, abſolute or limited. And conſe- 
quently, as man depends abſolutely upon his maker for every 


thing, it is neceſlary that he ſhould | in all points conform. to his. 
maker s$ will. | | ; 


Tris will of his maker is called the law of nature.. For as 
God, when he created matter, and endued it with a principle of 
mobility, eſtabliſhed certain rules for the perpetual direction of 
that motion ; ſo, when he created man, and endued him with 
freewill to. conduct himſelf in all parts of life, he laid down cer- 

| tain 


an 
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tain immutable laws of human nature, whereby that freewill is 


in ſome degree regulated and reſtrained, and gave him alſo the 
faculty of reaſon to diſcover the purport of thoſe laws. 


ConsIDERING the creator only as a a being of infinite power, 
he was able unqueſtionably to have preſcribed whatever laws he 
pleaſed to his creature, man, however unjuſt or ſevere. But as 


he is alſo a being of infinite 202/dom, he has laid down only ſuch _ 
| laws as were founded in thoſe relations of juſtice, that exiſted in 


the nature of things antecedent to any poſitive precept. Theſe. 
are the eternal, immutable laws of good and evil, to which the 
creator himſelf in all his diſpenſations conforms ; and which he 
| has enabled human reaſon to diſcover, ſo far as they are neceſlary 
for the conduCtt of human ations. Such among others are theſe 
- principles: that we ſhould live honeſtly, ſhould hurt nobody, 
and ſhould render to every one his due; to which three general 
precepts Juſtinian* has reduced the whole doctrine of law. © 
i: 


Bur if. the diferery of theſe firſt principles of the law of 
| nature depended only upon the due exertion of right reaſon, and 
_ could not otherwiſe be attained than by a chain of metaphyſical 
diſquifitions, mankind” would have wanted ſome inducement to 
have quickened their i inquiries, and the greater part of the world 
would have reſted content in mental indolence, and ignorance it's 
inſeparable companion. As therefore the creator is a being, not 
only of infinite power, and wi/dom, but alſo of infinite goodneſs, 
| he has been pleaſed fo to contrive the conſtitution and frame of 
humanity, that we ſhould want no other prompter to enquire 
after and purſue the rule of right, but only our own ſelf-love, 
| that univerſal principle of ation. For he has fo intimately con- 
nected, ſo inſeparably interwoven the laws of eternal juſtice with 
the happineſs of each individual, that the latter cannot be attained 
but by obſerving the former ; and, if the former be punctually 
- obeyed, it cannot but induce the latter. In conſequence of which 
mutual connection of juſtice and human felicity, he has not per- 


Juris praecepta June hate, bengh vivere, —_—_ non laedere, Juum cuique tribuere, Int.1.1.3. 


plexed 


#*%& 
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plexed the law of nature with a multitude of abſtra&ted rules 
and precepts, referring merely to the fitneſs or unfitneſs of things, 
as ſome have vainly ſurmiſed ; but has graciouſly reduced the rule 
of obedience to this. one paternal precept, «* that man ſhould 


« purſue his own happineſs.” This is the foundation of what we 


call ethics, or natural law. For the ſeveral articles, into which 
it is branched in our ſyſtems, amount to no more than demon- 


| ſtrating, that this or that action tends to man's real happineſs, 


and therefore very juſtly concluding that the performance of it is 


| a part of the law of nature ; or, on the other hand, that this or 
that ation is deſtructive of man's real Happineſs, and therefore 


that the law of nature forbids it. 


Tarrs law X nature, being co-eval with mankind and di&ta- 
ted by God himſelf, is of courſe ſuperior in obligation to any 
other. It is binding over all the globe, in all countries, and at 
all times : no human laws are of any validity, if contrary to this; 
and ſuch of them as are valid derive all their force, and all their 
authority, mediately or immediately, from this original. 


BurT in order to apply this to the particular exigencies of 
each individual, it is ſtill neceſſary to have recourſe to reaſon : 


whoſe office it is to diſcover, as was before obſerved, what the 


law of nature directs in every circumſtanee of life ; by conſider- 
ing, what method will tend the moſt effeCtually to our own ſub- 
ſtantial happineſs. And if our reaſon were always, as in our firſt 
anceſtor before his tranſgrefſion, clear and perfe&t, unrufled by 


_ paſſions, unclouded by prejudice, unimpaired by diſeaſe or in- 
' temperance, the taſk would be pleaſant and caſy ; we ſhould need 


no other guide but this. But every man now finds the contrary 


in his own experience ; ; that his reaſon is corrupt, and his under- 
ſtanding full of ignorance and error. 


T1r1s has given manifold EN TY for the benign interpoſition 
of divine providence ; which, in compaſſion to the frailty,- the 
OOO and the blindneſs of human reaſon, hath been 
F pleaſed, 
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pleaſed, at fundry times and in divers manners, to diſcover and 
_ enforce it's laws by an immediate and direct revelation. The doc- 
trines thus delivered we call the revealed or divine law, and they 
are to be found only in the holy ſcriptures. Theſe precepts, when 
revealed, are found upon compariſon to be really a part of the 
original law of nature, as they tend in all their conſequences to 
man's felicity. But we are not from thence to conclude that the 
| knowlege of theſe truths was attainable by reaſon, in it's preſent 
corrupted ſtate ; fince we find that, until they were revealed, 
they were hid from the wiſdom of ages. As then the moral 
precepts of this law are indeed of the fame original with thoſe 

of the law of nature, ſo their intrinſic obligation is of equal 
{trength and perpetuity. Yet undoubtedly the revealed law is 
of infinitely more authenticity than that moral ſyſtem, which is 
framed by ethical writers, and denominated the natural law. 
| Becauſe one is the law of nature, expreſlily declared fo to be by 


| God himſelf; the other is only what, by the afliſtance of human 


reaſon, we imagine to be that law. If we could be as certain 
of the latter as we are of the former, both would have an equal 
authority : but, till then, they « Can never be put in = compe- 
tition together. | 


UroN theſe two foundations, the law of nature and the law 
of revelation, depend all human laws ; that is to ſay, no human 
laws ſhould be ſuffered to contradif& theſe. There is, it is true, 
a great number of indifferent points, in' which both the divine 
law and the natural leave a man at his own liberty ; ; but which 
are found neceflary for the benefit of ſociety to be reſtrained 

within certain limits. And herein it is that human laws have 
_ their greateſt force and efficacy ; for, with regard to ſuch points 
as are not indifferent, human laws are only declaratory of, and 
at in ſubordination to, the former. To inſtance in the caſe of 
murder : this is expreſlly forbidden by the divine, and demon- 
ſrably by the natural law ; and from theſe prohibitions ariſes the 
true unlawfulneſs of this crime. Thoſe human laws, that annex 


a puniſhment to it, do not at all increaſe it's moral guilt, or 
fuperadd 
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ſuperadd any freſh obligation 7 foro conſcientiae to abſtain from 


it's perpetration. Nay, if any human law ſhould allow or injoin 
us to commit it, we are bound to tranſgreſs that human law, or 
_ elſe we muſt offend both the natural and the divine. But with re- 


gard to matters that are in themſelves indifferent, and are not com- 
manded or forbidden by thoſe ſuperior laws; ſuch, for inſtance, as 


exporting of wool inte foreign countries; here the inferior legiſ- 
| ature has ſcope and opportunity to interpoſe, and to make that 
_ aftion unlawful which before was not ſo. TY 


Ie man were to live in a ſtate of nature, unconneQed with 


| Other individuals, there would be no occaſion for any other laws, 
than the law of nature, and the law of God. Neither could any 


other law poſſibly exiſt ; for a law always ſuppoſes ſome ſuperior 
who is to make it; and in a ſtate of nature we are all equal, 


without any other ſuperior but him who is the author of our be- 
ing, But man was formed for ſociety; and, as is demonſtrated 


by the writers on this ſubjeR®, is neither capable of living alone, 
nor indeed has the courage to do it. However, as it is impoſſible 


for the whole race of mankind to be united in one great ſociety, 


they muſt neceſſarily divide into many; and form ſeparate ſtates, 
commonwealths, and nations; entirely independent of each other, 


_ and yet liable to a mutual intercourſe. Hence ariſes a third kind 


of law to regulate this mutual intercourſe, called <« the law of 
*« nations ;” which, as none of theſe ſtates will acknowlege a 
ſuperiority in the other, cannot be dictated by either ; but de-_ 
pends entirely upon the rules of natural law, or upon mutual 
compacts, treaties, leagues, and agreements between theſe ſeveral 


communities: in the conſtruction alſo of which compacts we 
| have no other rule to reſort to, but the law of nature; being the 


only one to which both communities are equally ſubjea : and | 
therefore the civil law © very juſtly obſerves, that guod naturahs 
ratio inter omnes homines conſtituit, vocatur jus gentium. - 


 -» Puffendorf, /.7. c. 1, compared with Barbeyrac's commentary. © Ff.1.1.9. 


F 2  Tavs 


| 
| 
| 
| 
| 


4.4 Of the NaTuRE of InTroD. 


Tr vs much I thought it neceſffary to premiſe concerning the 


law of nature, the revealed law, and the law of nations, before 


I proceeded to treat more fully of the principal ſubje& of this 
ſeftion, municipal or civil law ; that is, the rule by which parti- 


_ cular diſtricts, communities, or nations are governed ; being thus 


defined by Juſtinian *, © jus crvile eft quod quiſque fibi populus con- 
« flituit.” I call it municipal law, in compliance with common 


ſpeech ; for, though ſtrialy that expreſſion denotes the particular 
_ cuſtoms of one fingle munic/p;mm or free town, yet it may with 


ſufficient propriety be applied to any one ſtate or nation, which 
1s governed by the ſame laws and cuſtoms. k 


M UNICIPAL law, thus underſtood, is properly defined to 


be «a rule of civil condu& preſcribed by the ſupreme power in 
* a ſtate, commanding what is right and prohibiting what is 


« wrong.” Let us endeavour to explain it's ſeveral properties, as 
they ariſe out of this definition. | 


f 


"id: FIY it is a rule; not 2 tranſient ſudden order from a 


ſuperior to or concerning a particular perſon; but ſomething per- 
 manent, uniform, and univerſal. Therefore a particular a& of 


the legiſlature to confiſcate the goods of Titius, or to attaint him 
of high treaſon, does not enter into the idea of a municipal law : 


for the operation of this a& is ſpent upon Titius only, and has 
. no relation to the community in general; it is rather a ſentence 
than a law. But an act to declare that the crime of which Titius 


is accuſed ſhall be deemed high treaſon; this has permanency, 
uniformity, and univerſality, and therefore is properly a ru/e. 
[t is alſo called a ru/e, to diſtinguiſh it from advice or counſel, 
which we are at liberty to follow or not, as we ſee proper ; and 
to judge upon the reaſonableneſs or unreaſonableneſs of the thing 
adviſed. Whereas our obedience to the law depends not upon 
our approbation, but upon the maker's will, Counſel is only mat- 


ter of perſuaſion, law is-matter of injunion ; counſel acts only 


upon the willing, law upon the unwilling alſo. | 
* Infl, 1.2.1. IT 
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[tn T FY alſo called a rule, to diſtinguiſh it from a compat or 
agreement ; ; for a compact is a promiſe proceeding from us, law 
is a command directed fo us. The language of a compact is, << 1 
« will, or. will not, do this;” that of a law is, «© thou ſhalt, or 
« ſhalt not, do it.” It is true there is an obligation which a 
compact carries with it, equal in point of conſcience to that of a 
law; but then the original of the obligation is different. In com- 
pacts; we. ourſelves determine and promiſe what ſhall be done, 
before we are'obliged to do it; in laws, we are obliged to a, 
without ourſelves determining or promiſing any thing at all, 
Upon! theſe accounts law is defmed to be ** a rule.” 


Ts My NICIPAL lan is alſo «a culs of cod] condue.” This diſ- 

tinguiſhes municipal law from the natural, or revealed ; the for- 
| mer of which is the rule of moral condutt, and the latter not 
only the rule of moral conduct, but alfa the rule of faith. Theſe 
regard man. as. a creature, and point out his duty to God, to him- 
| elf, and to his neighbour, conſidered in the light of an indivi- 
dual. But municipal or civil law regards him alſo as a citizen, 
and bound to other duties towards his neighbour, than thoſe: of 
mere- nature and religion: duties, ' which he has engaged in by 
enjoying the benefits of the common union ; and which amount 
to no more, than that he do contribute, on his part, to the ſub- 
 iſtence and ang of the ſociety. 


"Saoks vhewiſe! «a rule: ereferibed.”” ' Becauſe a bare ain. 
conkacd | in the breaſt of the legiſlator, without manifeſting itſelf 
by ſome external ſign, can never be properly a law. It is requi- 
ſite that this reſolution be notified to the. people who. are to obey. 
it. But the manner in. which this. notification is ta be made, is 
matter of very great. indifference.. It may be notified by univerſal 
tradition and long practice, which ſuppoſes a previous publica- 
tion, and is the cafe of the common law of England. It may be 
notified, viva voce, by officers appointed for that purpoſe, as 1s 
done with regard to proclamations, and ſuch acts of parliament 

as 


ws. Of the Nature of InTROD, 
-as are appointed to be publicly read in churches and other afſem- 
_ blies. It may laſtly be notified by writing, printing, or the like; 
-which 1s the general courſe taken with all our as of parliament, 
Yet, whatever way is made uſe of, - it is incumbent on the pro- 
 mulgators to do it in the moſt public and perſpicuous manner ; 
not like Caligula, who (according td Dio Caſſius) wrote his laws 
in a very ſmall charater, and hung them np upon high pillars, 
the more effecually to enſnare the people. There is ſtill a more 
unreaſonable method than this, which is called making of laws 
ex poſt fafto; when after an aCtion (indifferent in itſelf) is com- 
mitted, the legiſlator then for the firſt time declares it to have 
| been a crime, and inflits a puniſhment upon the perſon who has 
committed it ; here it is impoſſible that the party could foreſee 
that an action, innocent when it was done; ſhould be afterwards 
converted to guilt by a ſubſequent law ; he had therefore no 
cauſe to abſtain from it ; and all puniſhment for not abſtaining 
muſt of conſequence be cruel and unjuſt *. All laws ſhould be 
therefore made to commence 7 futuro, and be notified before 
| their commencement; which is implied in the term < preſcribed.” 
| But when this rule is in the uſual manner notified, or preſcribed, 

it is then the ſubject's buſineſs to be thoroughly acquainted there- 
with; for if ignorance, of what he might know, were admitted 
as a legitimate excuſe, the laws would be of no effect, but might 
always be eluded with impunity. | | 


Bur hither : municipal law 1s **a calls of cell conduct pre- 

« ſcribed by the fupreme power in a ſlate.” For legiſlature, as was 

before Eves, 1s the greateſt act of ſuperiority that can be ex-_ 

ereiſed by one being over another. Wherefore it is requiſite to 

the very effence of a law, that it be made by the ſupreme power. 

_ Sovereignty and legiſlature are indeed convertible terms 3; one 
cannot ſubſiſt without the other. 


© Such laws among the Romans were de- * watis hominibus irrogari ; id enim eft privi- 
nominated privilegia, or private laws, of ** Jegium. Nemo unquam tulit, nihil eft crudelius, 
which Cicero de leg. 3. 19. and in his ora- ** nihil perniciofius, nihil quad minus haec civi- 
tion pro dome, 17. thus ſpeaks ; © Vetant leges © tas ferre poſſe.” is 
* /acratae, wetant duodecim tabulae, leges pri - | Tais 
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T HIS will abquratly load us into a ſhort enquiry concerning 
the nature of ſociety and civil government ; and the natural, in- 
herent right that belongs to the ſovereignty of a ſtate, wherever 
that ſovereignty be lodged, of making and enforcing laws, 


- PR. only true and natural foundations of ſociety are the 
| wants and the fears of individuals. Not that we can believe, 
with ſome theoretical writers, that there ever was a time when 
there was no ſuch thing as ſociety ; and that, from the impulſe 
of reaſon, and through a ſenſe of their wants and weakneſſes, 
individuals met together in a large plain, entered into an original 
contra, and choſe the talleſt man preſent to be their governor. 
This notion, of an aQtually exiſting unconnected ſtate of nature, 
is too wild to be ſeriouſly admitted; and beſides it is plainly con- 
 tradictory to the revealed accounts of the primitive origin of man- 
kind, and their preſervation two thouſand years afterwards ; both 
which were effected by the means of ſingle families. Theſe formed. 
the firſt ſociety, among themſelves ; which every day extended 
it's limits, and when it grew too large to ſubfiſt with convenience 
in that paſtoral ſtate, wherein the patriarchs appear to. have lived, 
it neceſſarily ſubdivided itſelf by various migrations into more. 
- Afterwards, as agriculture increaſed, which employs and.can main- _ 
tain a much greater number of hands, migrations became leſs 
frequent ; and various tribes, which had formerly ſeparated, re- 
_ united again ; fometimes by compulſion and conqueſt, ſometimes 
by accident, and ſometimes perhaps by compact. But though 
ſociety had not it's formal beginning from any convention of in- 
dividuals, actuated by their wants and their fears ; yet it is the 
| ſenſe of their weakneſs and imperfection that keeps mankind to- 
_ gether; that demonſtrates the neceflity of this union ;. and that 
| therefore is the ſolid and natural foundation, as well as the ce-_ 
ment, of ſociety. And this is what we mean by the original 
contract of ſociety ; which, though perhaps in no inſtance it has 
ever been formally expreſſed at the firſt inſtitution of a ſtate, 
yet in nature and reaſon muſt always be underſtood and/ implied, 


1 


43 Of the NaTurn'f InTROD. 
in the very act of affociating together ; namely, that the whole 
ſhould prote& all it's parts, and that every part ſhould pay obe- 
dience to the will of the whole; or, in other words, that the 


__ community ſhould guard the rights of each individual member, 
and that (in return for this prote&tion) each individual ſhould 


ſubmit to the laws of the community ; without which ſubmiſſion 
of all it was impoſlible that protection could be certainly extend- 
ed to any. E 


For when ſociety is once formed, government reſults of 
courſe, as neceſſary to preſerve and to keep that ſociety in order. 
Unleſs ſome ſuperior were conſtituted, whoſe commands and 
deciſions all the members are bound to obey, they would ſtill re- 
main as in a ſtate of nature, without any judge upon earth to 


define their ſeveral rights, and redreſs their ſeveral wrongs. But, 


as all the members of ſociety are naturally equal, it may be aſked, 
in whoſe hands are the reins of government to be entruſted ? 
To this the general anſwer is eaſy; but the application of it to 


particular caſes has occaſioned one half of thoſe miſchiefs which 


are apt to proceed from miſguided political zeal. In general, all 


mankind will agree that government ſhould be repoſed in ſuch 


perſons, in whom thoſe qualities are moſt likely to be found, the 
perfection of which are among the attributes of him who is em- 


 phatically ſtiled the ſupreme being ; the three grand requiſlites, 


T mean, of wiſdom, of goodneſs, and of power : wiſdom, to 


_ diſcern the real intereſt of the community ; goodneſs, to endea- 
_vour always to purſue that real intereſt ; and ſtrength, or power, 


to carry this knowlege and intention into ation. Theſe are the 
natural foundations of ſovereignty, and theſe are the requiſites 
that ought to be found in every well conſtituted frame of govern= 
ment. 


How the ſeveral forms of government we now ſee in the 
world at firſt aftually began, is matter of great uncertainty, and 
Has occaſioned infinite diſputes. It is not my buſineſs or inten- 
tion to enter into any of them. However they began, or by 

what 
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what right ſoever they ſubſiſt, there is and muſt be in all of them 
a ſupreme, irreſiſtible, abſolute, uncontrolled authority, in which 
the jura fummi mmpern, or the rights of ſovereignty, reſide. And 
this authority 1 is placed in thoſe hands, wherein (according to the 
opinion of the founders of ſuch reſpeCtive ſtates, either expreſlly 
given, or colleCted from their tacit approbation) the qualities re- 
quifite for ſupremacy, wiſdom, goodneſs, and power, are the 
moſt likely to be found. 


_ Tre political writers of antiquity will not allow more than 
three regular forms of government ; the firſt, when the ſovereign 

| power is lodged in an aggregate afſembly conſiſting of all the 
members of a community, which is called a democracy ; the 
ſecond, when it is lodged in a council, compoſed of ſele&t mem- 
bers, and then it is ſtiled an ariſtocracy ; the laſt, when it is en- 
truſted in the hands of a fingle perſon, and then it takes the 
name of a monarchy. All other ſpecies of government, they ſay, 
are either corruptions of, or reducible to, theſe three. 


By the ſovereign power, as was before obſerved, is meant the 

making of laws ; for wherever that power reſides, all others muſt 
conform to, and be directed by it, whatever appearance the out- 
ward form and adminiſtration of the government may put on. 
For it 1s at any time in the option of the legiſlature to alter that 
form and adminiſtration by a new edict or rule, and to put the 
execution of the laws into whatever hands it pleaſes : and all the 
other powers of the ſtate muſt obey the legiſlative power in the 


execution of their ſeveral funCtions, or elſe the conſtitution 1 is at 
an end. | 


IN a democracy, where the right of making laws refides in 
the people at large, public virtue, or goodneſs of intention, is 
more likely to be found, than either of the other qualities of go- 
vernment. Popular atlemblies are frequently fooliſh in their con- 
trivance, and weak in their execution ; but generally mean to do 
_ the thing that is right and juſt, and have always a degree of pa- 
G triotiſm 
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triotiſm or public ſpirit. In ariſtocracies there is more wiſdom to 
be found, than in the other frames of government ; being com- 
poſed,. or intended to- be compoſed, of the moſt experienced 
_ Citizens; but there is leſs honeſty than in a republic, and leſs 
ſtrength than in a monarchy. A monarchy is indeed the moſt 
powerful of any, all the finews of government being knit to- 
gether, and united in the hand of the prince ; but then there is 
imminent danger of his employing that ſtrength to improvident 
- 0 oppreſiive purpoles. | 


Tu US theſe dren ſpecies of government have, all of them, 
their ſeveral perfe&tions and imperfe&tions. Democracies are 
uſually the beft calculated to dire the end of a law ; atiſtocra- 
cies to invent the means by which that end ſhall be obtained; 
and monarchies to carry thoſe means into execution. And the 
antients, as was obſerved, had in general no idea of any other 
promuwane form of government but theſe three : for though 
Cicero * declares himſelf of opinion, ** efſe optime conflitutam rem. 
* publicam, quae ex tribus generibus 1llis, regali, optimo, et popular, 
«* ft modice confuſa ;” yet Tacitus treats this notion of a mixed 
government, formed out of them all, and partaking of the ad- 
vantages of each, as a viſionary whim, and one _ if effected, 
could never be laſting or ſecure *. 


Bu T, nite for us of this ifland, the Britiſh conftitution. 
has long remained, and I truſt will long continue, a ftanding ex- 
ception to the truth of this obſervation. For, as with us the 
executive power of the laws is lodged in a ſingle perſon, they 
have all the advantages of ſtrength and diſpatch, that are to be_ 
found in the moſt abſolute monarchy ; and, as the legiſlature of 
the kingdom is entruſted to three diſtin& powers, entirely inde- 
pendent of each other ; firſt, the king ; ſecondly, the lords ſpi- 

ritual and temporal, which is an ariſtocratical aſſembly of perſons 


f In his fragments de rep. L.'3, at nfincs reipublicas forms Sided facilius 
© « Cunt?as nationes et urbes populus, aut ** guam evenire, wel, fi evenit, haud diuturna- 


* primores, aut finguli regunt : delefia_ ex his ** off pet. ” fas + 4 
| ſelected; 
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ſeleted for their piety, their birth, their wiſdom, their valour, 
_ or their property; and, thirdly, the houſe of commons, freely 
_ Choſen by the people from among themſelves, which makes it a 
| kind of democracy ; as this aggregate body, aQtuated by diffe- 
rent ſprings, and attentive to different intereſts, compoſes the 
Britiſh parliament, and has the ſupreme diſpoſal of every thing ; 
there can no inconvenience be attempted by either of the three 
branches, but will be withſtood by one of the other two ; each 
branch being armed with a negative power, ſufficient to repel 
_ innovation which it a think inexpedient or dangerous. 


Here FRY is lodged the ſovereignty of the Britiſh conſtitu- 
tion ; and lodged as beneficially as is poſſible for ſociety. For in 
no other ſhape could we be ſo certain of finding the three great 
qualities of government ſo well and ſo happily united. If the 
ſupreme power were lodged in any one of the three branches ſe- 
parately, we muſt be expoſed to the inconveniences of either 
abſolute monarchy, ariſtocracy, or democracy ; - and ſo want two 
_ of the three principal ingredients of good polity, either virtue, 
wiſdom, or power. If it were lodged in any two of the branches ; 
| for inſtance, in the king and houſe of lords, our laws might be 

providently made, and well executed, but they might not always 
have the good of the people in view : if lodged in the king and 
commons, we ſhould want that circumſpection and mediatory 
_ caution, which the wiſdom of the peers is to afford : if the ſu- 
_ preme rights of legiſlature were lodged in the two houſes only, 
and the king had no negative upon their proceedings, they might. 
be tempted to encroach upon the royal prerogative, or perhaps to 
_ aboliſh the kingly office, and thereby weaken (if not totally de- 
ftroy) the ſtrength of the executive power. But the conſtitutional 
government of this iſland is ſo admirably tempered and. com-. 
pounded, that nothing can endanger or hurt it, but deſtroying 
the equilibrium of power between one branch of the legiſlature 
and the reſt. For if ever it ſhould happen that the independence 
of any one of the three ſhould. be loſt, or that it ſhould become 
 ſubſervient to the views of either of the other two, there would 
G 2 ſoon 
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ſoon be an end of our conſtitution. The legiſlature would be 

Changed from that, which was originally ſet up by the generab 
conſent and fundamental a& of the ſociety ; and ſuch a change, 
however effected, is according to Mr Locke ® (who perhaps car- 
ries his theory too far) at once an entire diffolution of the bands. 
of government ; and the people would be reduced to. a ſtate of 


anarchy, with liberty to. conſtitute to themſelves a new legiſlative | 
YOu 


KL, H AVING thus curſorily confidered the three uſual. fpecies of 
government, and our own fingular conſtitution, ſelected and com- 
pounded from them all, I proceed to obſerve, that, as the power 
_ of making laws conſtitutes the ſupreme authority, ſo wherever 
the ſupreme authority in any ſtate reſides, it is the right of thad 
authority to make laws; that is, in the words of our definition, 
#0. preſcribe the rule of civil ation. And this may be diſcovered - 
from the very end and inſtitution of civil ſtates. For a ſtate is a 
collective body, compoſed of a multitude of individuals, united 
for their ſafety and convenience, and intending to. a&t together 
as one man. If it therefore is to a& as one man, it ought to a&t_ 

| by one uniform will. But, inaſmuch as political communities 
are made up of many natural perſons, each of whom has his 
particular will and inclination, theſe ſeveral wills cannot by any 

natural union be joined together, or tempered and diſpoſed into 
a laſting harmony, ſo as to conſtitute and produce that one uni- 
form will of the whole. It can therefore be no otherwiſe pro- 
_ duced than by a political union; by the conſent of all perſons to 
. ſubmit their own private wills to the will of one man, or. of one. 

or more aſſemblies of men, to-whom the ſupreme authority is 


entruſted : and this will of that one man, or aſſemblage of men,. 


is in different ſtates, according to their different conſtitutions, 
underſtood to be law. 


Tavs far as to the right of the ſupreme power to: make 
laws; but farther, it is it's duty likewiſe. For fince the reſpec- | 


> On government, part. 2, $. 212: 
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tive members are bound to conform themſelves to the will of 
the ſtate, it 1s expedient that they receive direCtions from the 
ſtate declaratory of that it's will. But fince it is impoſſible, in 
{o great a multitude, to give injunQtions to every particular man, 


_ relative to each particular aCtion, therefore the ſtate eſtabliſhes 


general rules, for the perpetual information and direQtion of all 


perſons in all points, whether of poſitive or negative duty. And 
this, in order that every man may know what to look. upon as 
| his own, What as another's; what abſolute and what relative du- 


ties are required at his hands; what is to be eſteemed honeſt, 


_ diſhoneſt, or indifferent; what degree. every man retains of his 


natural liberty ; what he. has given up as the price. of the bene- 


fits of ſociety ; and after what manner each perſon is to mode- 


rate the uſe and. exerciſe of thoſe rights which the ſtate afligns 


| him, in order to promote and ſecure. the public tranquillity. 


| FRoM what. has been advanced,, the truth of the former 
branch of our definition, is (I truſt). ſufficiently evident ; that 


" municipal law tis a rule of civil conduft preſcribed by the ſupreme 


« power m a flate.” 1 proceed now to the latter branch of it ;- 


that it is a rule fo preſcribed, <c commanding what 1s right, and 
« profubiting. what 1s wrong, 


Now in order to do this completely, it is firſt of all neceſſary 


| that the boundaries of right and wrong be eſtabliſhed and aſcer- 


tained by law. And when this is once done, it will follow of 


- courſe that it is likewiſe the buſineſs of the law, conſidered as a. 
rule of civil condu&,. to enforce. theſe rights and to reſtrain or. 
redreſs theſe wrongs. It remains therefore only to conſider in. 
What manner the law is faid to aſcertain the boundaries of right 


and wfong ; and the methods which. it takes to command the: 


ane and prohibit the other. 


For this purpoſe every law may he fad: to conſiſt: of. ſeveral. 
parts: one, declaratory ; whereby the rights to be obſerved, and. 
the wrongs to be elchewed,. are {Ty defined and laid down :. 

another, 
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_ another, dire&ory ; whereby the ſubje& is inſtruQted and enjoined _ 
to obſerve thoſe rights, and to abſtain from the commiſſion of 


thoſe wrongs: a third, remedial; whereby a method is pointed out 
to recover a man's private rights, or redreſs his private wrongs : 


to which may be added a fourth, uſually termed the /an#10n, of 
 vindicatory branch of the law ; whereby it is ſignified what evil 
or penalty ſhall be incurred by ſuch as commit wo public wrongs, 


and tranſgreſs or negle& their _ 


W1rn regard to the firſt of theſe, the denteriany part of the 
municipal law, this depends not ſo much upon the law of reve- 
lation or of nature, as upon the wiſdom and will of the legifla- 

or. This doctrine, which before was flightly touched, deſerves 


a more particular explication. Thoſe rights then which God and 


nature have eſtabliſhed, and are therefore called natural rights, 
ſuch as are life and liberty, need not the aid of human laws to 
be more effe&ually inveſted in every man than they are ; neither 
do they receive any additional ſtrength when declared by the mu- 


nicipal laws to be inviolable. On the contrary, no human legiſ- 
lature has power to abridge or deſtroy them, unleſs the owner 


ſhall himſelf commit ſome act that amounts to a forfeiture. Nei- 
ther do divine or natural dutzes (ſuch as, for inſtance, the worſhip 
of God, the maintenance of children, and the like) receive any 
ſtronger ſanction from being alſo declared to be duties by the law 
of the land. The caſe is the ſame as to crimes and miſdemeſnors, 
that are forbidden by the ſuperior laws, and therefore ſtiled mala 
!n ſe, ſach as murder, theft, and perjury ; which contract no ad- 
ditional turpitude from being declared unlawful by the inferior 
legiſlature. For that legiſlature in all theſe caſes a&s only, as 
was before obſerved, in ſubordination to the great lawgiver, tranſ- 
cribing and publiſhing his precepts. So that, upon the whole, 

the declaratory part of the municipal law has no force or opera- 
tion at all, with regard to actions that : are naturally and intrinfi- 
cally right or Wreng. | 


Bvu'T, 
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- Bur, with regard to things in themſelves indifferent, the caſe 


1s entirely altered. Theſe become either right or wrong, juſt or 


unjuſt, duties or miſdemeſnors, according as the municipal legiſ- 


 lator ſees proper, for promoting the welfare of the ſociety, and 


more effeCtually carrying on the purpoſes of civil life. Thus our 


own common law has declared, that the goods of the wife do. 


inſtantly upon marriage become the property and right of the 


huſband; and our ſtatnte law has declared all monopolies a pub- 


lic offence : yet that right, and this offence, have no foundation 
im nature ; but are merely created by the law, for the purpoſes of 


Civil ſociety. And ſometimes, where the thing itſelf has it's 


riſe from the law of nature, the particular circumſtances and. 


mode of doing it become right or wrong, as the laws of the land. 


ſhall dire&. Thus, for inſtance, in civil duties ; obedience to ſu- 
periors is the doctrine of revealed as well as natural religion : 


but who thoſe ſuperiors ſhall be, and in what circumſtances, or 


to what degrees they ſhall be obeyed, is the province of human. 
laws to determine. And ſo, as to injuries or crimes, it muſt be 


| left to our own legiſlature to decide, in what caſes the ſeifing 


another's cattle ſhall amount to the crime of robbery ; and where 


It ſhall be a juſtihable action, as when a landlord takes them by 


way of diſtreſs for rent. 


Trnvs much for the declaratory part of the municipal law :. 


and the direfory ſtands much upon the fame footing ; for this 


virtually includes the former, the declaration being uſually col- ; 
leted from the direction. The law that ſays, «© thou ſhalt not 


« ſteal,” implies a declaration that ſtealing is a crime. And we | 


have ſeen! that, in things naturally. indifferent, the very efſence of 


- right and wrong depends upon the drcQion of the laws to do: 


or to omit them. 


Tn remedial part of a law is ſo neceſſary a conſequence of 


the former two, that laws muſt be very vague and imperfect 


| See Pag. 43+ 
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without it. For in vain would rights be declared, in vain dire&ed 
to be obſerved, if there were no method of recovering and aflert- 


ing thoſe rights, when wrongfully withheld or invaded. This is _ 
what we mean properly, when we ſpeak of the proteQion of the- 


law. When, for inſtance, the declaratory part of the law has 


faid «* that the field or inheritance, which belonged to Titius's 
< father, is veſted by his death in Titius ;” and the direFory part 
has « forbidden any one to enter on another's property without 


« the leave of the owner;” if Gaius after this will preſume to 


take poſſeſlion of the land, the remedial part of the law will then 
interpole it's office; will make Gaius reſtore the poſſeſſion to 


| Titius, and alſo pay him cnmpges for the invaſion, 


W 1 ITH regard to the ſanbtion of laws, or the evil that may 


attend the breach of public duties; it is obſerved, that human 


legiſlators have for the moſt part choſen to make the ſanQtion of 
their laws rather vindicatory than remuneratory, or to conſiſt ra- 
ther in puniſhments, than in aQtual particular rewards. Becauſe, 
in the firſt place, the quiet enjoyment and protection of all our 
civil rights and liberties, which are the ſure and general conſe- 


quence of obedience to the municipal law, are in themſelves the 


beſt and moſt valuable of all rewards. Becauſe alſo, were the 
exerciſe of every virtue to be enforced by the propoſal of parti- 
cular rewards, it were impoſſible for any ſtate to furniſh ſtock 
enough for ſo profuſe a bounty. And farther, becauſe the dread 


' of evil is a much more forcible principle of human aCtions than 
the proſpe& of good'. For which reaſons, though a prudent 
| beſtowing of rewards is ſometimes of exquiſite uſe, yet we find 


that thoſe civil laws, which enforce and enjoin our duty, do 


ſeldom, if ever, propoſe any privilege or gift to ſuch as obey the 


law ; but do conſtantly come armed with a penalty hte 
againſt tranſgrefiors, either expreſſly defining the nature and 


_ quantity of the puniſhment, or elſe leaving it to the diſcretion 


of the judges, and thoſe who are entruſted with the care of 
putting the laws in execution. 


i Locke, Hum, Und. b, 2. c. 21, 
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Os all the parts of a law the moſt effectual is the vindicatory. 


_ For it is but loſt labour to ſay, < do this, or avoid that,” unleſs 
we alſo declare, *this ſhall be the conſequence of your non-com- 
<* pliance.” We muſt therefore obſerve, that the main ſtrength 


and force of a law conſiſts in the penalty annexed to it. Herein 
is ; to be found the principal on of human laws. 


LEGISLATORS and their laws are ſaid to compel and oblige ; 


not that by any natural violence they fo conſtrain a man, as to 


render it impoſſible for him to aCt otherwiſe than as they direct, 
which is the ſtrict ſenſe of obligation : but becauſe, by declaring 


| and exhibiting a penalty againſt offenders,. they bring it to pals 


that no man can eaſily chooſe to tranſgreſs the law ; ſince, by 


reaſon of the impending correQion, compliance is in a high de- 


gree preferable to diſobedience. And, even where rewards are 


propoſed as well as puniſhments threatened, the obligation of the 


law ſeems chiefly to conſiſt in the penalty : for rewards, in their 


nature, can only perſuade and allure; nothing is compu [ory but 
puniſhment. 


I'T is held, it is true, and very juſtly, by the principal of our 
ethical writers, that human laws are binding upon mens con- 
ſciences. But if that were the only, or moſt forcible obligation, 
the good only would regard the laws, and the bad would ſet 
them at defiance. And, true as this principle 1s, it muſt ſtill be 


underſtood with ſome reſtriction. It holds, I apprehend, as to 


rights; and that, when the law has determined the field to belong 
to Titus, it is matter of conſcience no longer to withhold or to 


invade it. So alfo in regard to natural duties, and ſuch offences as 


are mala in ſe: here we are bound in conſcience, becauſe we are 


| bound by ſuperior laws, before thoſe human laws were in being, 


to perform the one and abſtain from the other. But in relation 
to thoſe laws which enjoin only poſitive duties, and forbid only 
ſuch things as are not mala in ſe but mala proiunta merely, an- 
H NeXing 
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nexing a penalty to non-compliance, here I apprehend conſcience 
is no farther concerned, than by direCting a ſubmiſſion to the 
penalty, in caſe of our breach of thoſe laws : for otherwiſe the 
multitude of penal laws in a ſtate would not only be looked upon 
as an impolitic, but would alſo be a very wicked thing ; if every 


ſuch law were a ſnare for the conſcience of the ſubje&t. But in- 


theſe caſes the alternative is offered to every man ; *« either ab- 
« ſtain from this, or ſubmit to ſuch a penalty ;” and his con- 


ſcience will be clear, whichever ſide of the alternative he thinks 


proper to embrace. Thus, by the ſtatutes for preſerving the 
game, a penalty is denounced againſt every unqualified perſon 
that kills a hare. Now this prohibitory law does not make the 


_ tranſgreſhon a moral offence : the only obligation in conſcience 
is to ſubmit to the penalty if levied. 


THAve now gone through the definition laid down of a mu- 
Nicipal law ; and have ſhewn that it is © a rule--- of civil con- 
* dudt--- prefcribed --- by the ſupreme power in a ſtate --- com- 


_ « manding what is right, and prohibiting what is wrong :” in_ 
the explication of which I have endeavoured to interweave a few 


uſeful principles, concerning the nature of civil government, and 


the obligation of human laws. Before I conclude this ſeCtion, it 


may not be amiſs to add a few obſervations concerning the nter- 


_ pretation of laws. 


WHEN any doubt aroſe upon the conſtruction of the Roman 


laws, the uſage was to ſtate the caſe to the emperor in writing, . 


and take his opinion upon it. This was certainly a bad method 
of interpretation. To interrogate the legiſlature to decide parti- 
cular diſputes, 1s not only endleſs, but affords great room for 
partiality and oppreſſion. The anſwers of the emperor were called 


his reſcripts, and theſe had in ſucceeding caſes the force of per- 
| petual laws; though they ought to be carefully diſtinguiſhed, by 


every rational civilian, from thoſe general conſtitutions, which 
had only the nature of things for their guide. The emperor Ma- 


crinus, as his hiſtorian Capitolinus informs us, had once reſolved 


to 
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to aboliſh theſe reſcripts, and retain only the general edits; he. 


_ could not bear that the haſty and crude anſwers of ſuch princes 


as Commodus and Caracalla ſhould be reverenced as laws. But 
Juſtinian thought otherwiſe *, and he has preſerved them all. In 
like manner the canon laws, or decretal epiſtles of the popes, 
are all of them reſcripts in the ſtricteſt ſenſe. Contrary to all 
true forms of reaſoning, they argue from particulars to generals. 


_ Tas faireſt and moſt rational method to interpret the will of 
the legiſlator, is by exploring his intentions at the time when the | 
law was made, by /igns the moſt natural and probable. And 
theſe ſigns are either the words, the context, the ſubje& matter, 
the effects and conſequence, or the ſpirit and reaſon of the law. 
Let us take a ſhort view of them all. 


1. Worps are eeneratly to be underſtood in their uſual and. 
*moſt known fignification ; not ſo much regarding the propriety of 
grammar, as their general and popular uſe. Thus the law men- 
tioned by Puffendorf', which forbad a layman to /ay hands on 
a prieſt, was adjudged to extend to him, who had hurt a prieſt. 
with a weapon. Again; terms of art, or technical terms, muſt 
be taken according to the acceptation of the learned in each art, 
trade, and ſcience. So in the act of ſettlement, where the crown 
of England is limited * to the princeſs Sophia, and the heirs. 
*« of her body, being proteſtants,” it becomes neceſlary to call 
in the afliſtance of lawyers, to aſcertain the preciſe idea of the 
words ** heirs of her body ;” which in a legal ſenſe comprize only 
certain of her lineal deſcendants. Laſtly, where words are clearly 
repugnant in two laws, the latter law takes place of the elder : 
leges poſfteriores priores contrarias abrogant is a maxim of univerſal 
law, as well as of our own conſtitutions. And accordingly it 
was laid down by a law of the twelve tables at Rome, quod fo- 
pulus pyfremum Juſſit, 7d jus ratum eſto. 
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2. Ir words happen to be ſtill dubious, we may eſtabliſh their 
meaning from the context ; with which it may be of fingular 
uſe to compare a word, or a ſentence, whenever they are ambi- 
guous, equivocal, or intricate. Thus the proeme, or preamble, 


is often called in to help the conſtruction of an a& of parliament. 


Of the ſame nature and uſe is the compariſon of a law with other 
laws, that are made by the ſame legiſlator, that have ſome afti- 
nity with the ſubje&, or that expreffly relate to the ſame point. 
Thus, when the law of England declares murder to be felony 
without benefit of clergy, we muſt reſort to the fame law of 
England to learn what the benefit of clergy 1s : and, when the 
common law cenſures ſimoniacal contracts, it affords great light 
to the ſubject to conſider what the canon law has __ to be 


 limony. 


. As to the ſubje& matter, words are always to be under- 
ſtood as. having a regard thereto ; for that is always ſuppoſed to 
be in the eye of the legiſlator, and all his exprefſions directed to 
that end. Thus, when a law of our Edward III forbids all ec- 
cleſiaſtical perſons to purchaſe provifions at Rome, it might ſeem 
to prohibit the buying of grain and other victual ; but when we 


conſider that the ſtatute was made to repreſs the uſurpations of 
the papal ſee, and that the nominations to benefices by the pope 


were called provifons, we ſhall fee that the reſtraint 1s Intended 
to be laid upon ſuch proviſions only. 

4. As to the effets and conſequence, the rule is, where words 
bear either none, or a very abſurd fignification, if literally under- 
ſtood, we muſt a little deviate from the received ſenſe of them. 
Therefore the Bolognian law, mentioned by Puffendorf ”, which 
enacted «© that whoever: Grew blood in the ſtreets ſhould be paniſh- 


«ed with the utmoſt ſeverity,” was held after long debate not to 


extend to the ſurgeon, who opened the vein of a perſon that fell 


down in the ſtreet with a fit. 


» b. 5. Ce 12.4.8. | 
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s. BuT, laſtly, the moſt univerſal and effeftual way of diſ- 
covering the true meaning of a law, when the words are dubious, 
is by confidering the reaſon and fpirit of it; or the cauſe which 
moved the legiſlator to ena it. For when this reafon ceaſes, the. 
law itſelf ought likewiſe to ceaſe with it. An inſtance of this is 
given in a caſe put by Cicero, or whoever was the author of the 

rhetorical treatiſe infcribed to Herennius*. There was a law, 
| that thoſe who in a ſtorm forſook the ſhip ſhould forfeit all pro- 
perty therein ; and the ſhip and lading ſhould belong entirely to 
thoſe who ſtaid in it. In a dangerous tempeſt all the mariners 
forſook the ſhip, except only one ſick paſſenger, who by reaſon 
of his diſeaſe was unable to get out and eſcape. By chance the 
ſhip came ſafe to port. The ſick man kept poſſeſſion and claim- 
ed the benefit of the law. Now here all the learned agree, that 
the ſick man is not within the reaſon of the law ; for the reaſon 
of making it was, to give encouragement to ſuch as ſhould ven- 
ture their lives to ſave the veſſel : but this is a merit, which he 
could never pretend to, who neither ſtaid in the ſhip upon that 
account, nor contributed any thing to it's Panos.” 


From this method of interpreting laws, by the reaſon of 
| them, ariſes what we call eguzzy; which ts thus defined by Grotius?, 
« the correCtion of that, wherein the law (by reaſon of it's uni- 
« yerſality) is deficient.” For fince in laws all cafes cannot be 
foreſeen or expreſſed, it is neceſſary, that when the general decrees 
of the law come to be applied to particular caſes, there ſhould 
be ſomewhere a power veſted of defining thoſe circumſtances, 
which (had they been foreſeen) the legiſlator himſelf would have 
expreſſed. And thele are the caſes, which, according to Grotius, 
&« Jex non exatte definit, ſed arbitrio bont virt permttit.” 


EqQu 1 TY thus depending, effentially, upon the particular cir- 
cumitances of each individual caſe, there can be no eſtabliſhed 


* 1.63; | | 9 Je arquitate. 
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rules and fixed precepts of equity laid down, without deſtroying 
it's very eſſence, and reducing it to a poſitive law. And, on the 


other hand, the liberty of conſidering all caſes in an equitable 
light muſt net be indulged too far, leſt thereby we deſtroy all 


law, and leave the deciſion of every queſtion entirely in the breaſt 


.of the judge. And law, without equity, though hard and diſ- 
agreeable, is much more deſirable for the public good, than equity 
without law; which would make every judge a legiſlator, and 
introduce moſt infinite confuſion; as there would then be almoſt 
as many different rules of action laid down in our courts, as there 
.are differences of capacity and ſentiment in:the human mind. 


[ 63 ] 


SECTION THE THIRD... 


Or Tus LAWS or ENGLAND. 


"HE municipal law of England, or the rule of civil con=- 

__ dud preſcribed to the inhabitants of this kingdom, may 
with ſufficient propriety be divided into two. kinds ; the /ex nor: 
ſeripta, the unwritten, or common law ; and the lex ſcripta,. the 
written, or ſtatute law. = 


Tu ® lex non ſeripta, or unwritten law, includes not only ge-- 
neral cuſtoms, or the common law properly fo called ; but alſo- 
the particular cuſtoms of certain parts of the kingdom ; and like- 
wiſe thoſe particular laws, that are by cuſtom. obſerved only in 
certain courts and Juriſdictions. 


Wuzn I call theſe parts of our law leges non ſecriptae, 1 would, 
not be underſtood. as if all thoſe laws were at preſent merely 
oral, or communicated from the former ages to the preſent ſolely 
| by word of mouth. It is true indeed that, in the profound igno- 
rance of letters which formerly overſpread the whole weſtern 
world, all laws were intirely traditional, for this plain reaſon, that. 
the nations among which they prevailed had but little idea of 
writing. Thus the Britiſh as well as the Gallic druids committed: 

all their laws as well as learning to memory *;. and it is faid of 
_ the primitive Saxons here, as well as their brethren on the conti- 
nent, that /eges ſola memoria et uſu retinebant*. But, with us at. 
preſent, the monuments and evidences. of our legal cuſtoms are 
contained in the records of the ſeyeral.courts of juſtice, in books, 


2 Cacl. de. b, G, lib. 6. c.13. | d. Spelm, G/. 362. 
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of reports and judicial deciſions, and in the treatiſes of learned 
ſages of the profeſſion, preſerved and handed down to us from 
the times of higheſt antiquity. However I therefore ſtile theſe 
parts of our law leges non ſcriptae, becauſe their original inſtitu- 
tion and authority are not ſet down in writing, as acts of parlia- 
ment are, but they receive their binding power, and the force 
of laws, by long and immemorial uſage, and by their univerſal 


' reception throughout the kingdom. In like manner as Aulus 


Gellius defines the jus non ſcriptum to be that, which is © tacito 


*« of Hliterato hominum conſenſu et moribus expreſſum.” 


OvuR antient lawyers, and particularly Forteſcue *, inſiſt with 


abundance of warmth, that theſe cuſtoms are as old as the pri- 
 mitive Britons, and continued down, through the ſeveral muta- 
tions of government and inhabitants, to the preſent time, un- 
3 changed and unadulterated. This may be the caſe as to ſome : 
but in general, as Mr Selden in his notes obſerves, this aſſertion 


muſt be underſtood with many grains of allowance ; and ought 
only to ſignify, as the truth ſeems to be, that there never was 
any formal exchange of one ſyſtem of laws for another : though 

doubtleſs by the intermixture of adventitious nations, the Ro- 
mans, the Pi&ts, the Saxons, the Danes, and the Normans, they 
muſt have inſenſibly introduced and incorporated many of their 
own cuſtoms with thoſe that were before eſtabliſhed : thereby in 


all probability improving the texture and wiſdom of the whole, 
| by the accumulated wildom of divers particular countries. Our 


laws, faith lord Bacon *, are mixed as our language : and as our 
"guage is ſo much the richer, the laws are the more Os ARE 


AND indeed our antiquarians and firſt hiſtorians do all poſi- 
tively aſſure us, that our body of laws is of this compounded 
nature. For they tell us, that in the time of Alfred the local 
cuſtoms of the ſeveral provinces of the kingdom were grown ſo 
various, that he found it expedient to compile his dome-book or 


liber Js for the general uſe of the whole kingdom. This 
©. 17s « See his propoſals for a digeſt, 


book 
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book is ſaid to haye been extant fo late as the reign of king Ed- 
ward the fourth, but is now unfortunately loſt. It contained, 
we may probably ſuppoſe, the principal maxims of the common 
law, the penalties for miſdemeſnors, and the forms of judicial 
proceedings. Thus much may at leaſt be collected from that in- 
junCtion to obſerve it, which we find in the laws of king Edward 
the elder, the ſon of Alfred*. ** Omnibus qui reipublicae praeſunt 
&« etiam atque etiam mando, ut omnibus aequos ſe praebeant judices, 
 * herinde ac in judiciali libro { Saxonice, vom-bec) ſeriptum habetur ; 
& nec quicquam formident quin jus commune (Saxonice, polchre} 
&* audatter libereque dicant,” ; Ny 


BuT the irruption and eſtabliſhment of the Danes in England, 
which followed ſoon after, introduced new cuſtoms, and cauſed 
| this code of Alfred in many provinces to fall into diſuſe ; or at 
leaſt to be mixed and debaſed with other laws of a coarſer alloy. 
So that about the beginning of the eleventh century there were 
three principal ſyſtems of laws prevailing in different diſtricts. 
1. The Mercen-Lage, or Mercian laws, which were obſerved in 
many of the midland counties, and thoſe bordering on the prin- 
cipality of Wales, the retreat of the antient Britons ; and there- 
fore very probably intermixed with the Britiſh or Druidical cuſ- 
toms. 2. The We/t-Saxon-Lage, or laws of the weſt Saxons, 
which obtained in the counties to the ſouth and weſt of the 
land, from Kent to Devonſhire. Theſe were probably much 

the ſame with the laws of Alfred above-mentioned, being the mu- 
| nicipal law of the far moſt conſiderable part of his dominions, 
and particularly including Berkſhire, the ſeat of his peculiar re- 
fidence. 3. The Dane-Lage, or Daniſh law, the very name of 
which ſpeaks it's original and compoſition. This was princi- 
pally maintained in the reſt of the midland counties, and -alfo 
| on the eaſtern coaſt, the part moſt expoſed to the viſits of that 
piratical people. As for the very northern provinces, they were 
at that time under a diſtin& government *, 


* (41, Gs f Hal, Hiſt. 55, 
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OvrT of theſe three laws, Roger Hoveden * and Ranulphus 
Ceſtrenfis ® inform us, king Edward the confeflor extra&ted one 
uniform law or digeſt of laws, to be obſerved throughout the 


whole kingdom; though Hoveden and the author of an old ma- 


nuſcript chronicle * aſſure us likewiſe, that this work was pro- 
jeed and begun by his grandfather king Edgar. And indeed a. 
general digeſt of the ſame nature has been conſtantly found expe- 
dient, and therefore put in practice by other great nations, which 
were formed from an aſſemblage of little provinces, governed by 


peculiar cuſtoms. As in Portugal, under king Edward, about the. 


beginning .of the fifteenth century *. In Spain under Alonzo N,. 
who about the year 1250 executed the plan of his father St. 
Ferdinand, and collected all the provincial cuſtoms into one uni- 


| form law, in the celebrated code entitled /as partidas'. And in 


Sweden, about the ſame aera, a univerſal body of common law 


was compiled out of the particular cuſtoms eſtabliſhed by the 


laghman of every province, and intitled the. /and's Jagh, —_—_ 
analagous to the common law of ne”. 


BorT H theſe ldi—s of king Edgar and Edward the 
confeflor, ſeem to have been no more than a new edition, or. 
freſh promulgation, of Alfred's code or dome-book, with ſuch 
additions and improvements as the experience of a century and. 


an half had ſuggeſted. For Alfred is generally ſtiled by the fame 


hiſtorians the Jegum Anghcanarum conditor, as Edward the con- 


feſlor is the re/titutor. Theſe however are the laws which our 
hiſtories ſo often mention under the name of the laws of Edward 


_ the confeſſor; which our anceſtors ſtruggled ſo hardly to main- 


tain, under the firſt princes of the Norman line ; and which ſub- 
ſequent princes ſo frequently promiſed to keep and to reſtore, as 
the moſt popular a& they could do, when preſſed by foreign 
emergencies or domeſtic diſcontents. Theſe are the laws, that 


* in Hen. I], | ©: Mod, Un. Hiſt. xxii. I 35. 
h 77 Edw. Confefor. | 1 Tbid. XX. 211. 
i in Seld, ad Eadmer, 6. m Tbid, XXXIMu. 21. 58. 
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ſo vigorouſly withſtood the repeated attacks of the civil law ; 
which eſtabliſhed in the twelfth century a new Roman empire 
over moſt of the ſtates on the continent : ſtates that have loſt, 
and perhaps upon that. account, their political liberties ; while 
the free conſtitution of England, perhaps upon the ſame account, 
has been rather improved than debaſed. Theſe, in ſhort, are the 
laws which gave riſe and original to that colleftion of maxims 
and cuſtoms, which is now known by the name of the common 
laws. A name either given to it, in contradiſtinCtion to other 
laws, as the ſtatute law, the civil law, the law merchant, and 
the like; or, more probably, as a law common to all the realm, 
the jus commune or folcright mentioned by king Edward the elder, 


after the abolition of the ſeveral FrOVIner cuſtoms and particu- 
lar laws betore-menticned. 


BuT . though this is the moſt likely foundation of this collec- 
tion of maxims and cuſtoms, yet the maxims and cuſtoms, ſo 
colleQed, are of higher antiquity than' memory or hiſtory can 
reach : nothing being more difficult than to aſcertain the preciſe 
beginning and firſt ſpring of an antient and long eſtabliſhed cuſ- 
tom. Whence it is that in our law the goodneſs of a cuſtom de- 
pends upon it's having been uſed time out of mind ; or, in the 
ſolemnity of our legal phraſe, time whereof the memory of man 
runneth not to the contrary. This it is that gives it it's weight 
and authority; and of this nature are the maxims and cuſtoms. 


which compoſe the common law, or /ex non Jeripea, of this | 
kingdom. 


THis unwritten, or common, law is properly diſtinguiſh- 
able into three kinds: 1. General cuſtoms ; which are the uni- 


verſal rule of the whole kingdom, and form the common law, | 


in it's ſtricter and more uſual fignification. 2. Particular cuſtoms ; 
which for the molt part affe& only the inhabitants of particular 
diſtrits. 3. Certain particular laws ; which by cuſtom are adopted 


and uſed by ſome particular courts, of pretey general and ex-. 
tenſive juriſdiction, 


I 2 | "BY i 


I, 
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I. As to general cuſtoms, or the common law, properly ſo 
called ; this is that law, by which proceedings and determinations 


In the king's ordinary courts of juſtice are guided and directed. 


This, for the moſt part, ſettles the courſe in which lands deſcend 
by inheritance; the manner and form of acquiring and transfer- 
ring property ; the folemnities and obligation of contracts ; the 
rules of expounding wills, deeds, and a&ts of parliament ; the 
reſpeCtive remedies of civil injuries; the ſeveral ſpecies of tem-_ 
poral offences, with the manner and degree of puniſhment ; and 


an infinite number of minuter particulars, which diffuſe them- 


ſelves as extenſively as the ordinary diſtribution of common juſ- 


_ tice requires. Thus, for example, that there ſhall be four ſupe- 


rior courts of record, the chancery, the king's bench, the com- 


mon pleas, and the exchequer ;---that the eldeſt ſon alone is 


heir to his anceſtor ;---that property may be acquired and trans- 
ferred by writing ;--- that a deed is of no validity unleſs ſealed 
and delivered ; --- that wills ſhall be conſtrued more favorably, 


_ and deeds more ſtrictly ;---that money lent upon bond 1s reco- 


verable by a&tion of debt ;---that breaking the public peace is 


| an offence, and puniſhable by fine and impriſonment ; --- all 
theſe are doctrines that are not ſet down in any written ſtatute 


or ordinance, but depend merely upon immemorial ulage, that 1 1s, 
upon common law, for their ſupport. 


SoME have divided the common law into two principal 
grounds or foundations : 1. Eſtabliſhed cuſtoms ; ſuch as that 


where there are three brothers, the eldeſt brother ſhall be heir 
to the ſecond, in excluſion of the youngeſt : and 2. Eſtabliſhed 


rules and maxims ; as, © that the king can do no wrong, that no 
« man ſhall be bound to accuſe himſelf,” and the like. But I take 


| theſe to be one and the ſame thing. For the authority of theſe 


maxims reſts entirely upon general reception and uſage ; and the 


_ only method of proving, that this or that maxim is a rule of the 


common law, is by ſhewing that it hath been always the cuſtom 
to obſerve it. 
BurT 
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Bur here a very natural, and very material, queſtion ariſes : 
how are theſe cuſtoms or maxims to be known, and by whom is 
their validity to be determined ? "The anſwer is, by the judges in 
the ſeveral courts of juſtice. They are the depoſitary of the 
laws; the living oracles, who muſt decide in all caſes of doubt, 
and who are bound by an oath to decide according to the law of 
the land. Their knowlege of that law is derived from experience 
and ſtudy ; from the © viginti annorum Iucubrationes,” which For- 


teſcue® mentions; and from being long perſonally accuſtomed to 


the judicial deciſions of their predeceflors. And indeed theſe 


judicial decifions are the principal and moſt authoritative evi- 


dence, that can be given, of the exiſtence of ſuch a cuſtom as. 
ſhall form a part of the common law. The judgment itſelf, and 
all the proceedings previous thereto, are carefully regiſtered and 
preſerved, under the name of records, in public repoſitories ſet 
apart for that particular purpoſe ; and to them frequent recourſe 


1s had, when any critical queſtion ariſes, in the determination of 


which former precedents may give light or afſiſtance. And there- 


| fore, even ſo early as the conqueſt, we find the * praeteritorum 


& memoria eventorum” reckoned up as one of the chief qualifica- ; 
tions of thoſe who were held to be « /egibus patriae optime inſti- 
« tyt;*.” For it is an eſtabliſhed rule to abide by former prece- 
dents, where the ſame-points come again in litigation ; as well 
to keep the ſcale of juſtice even and ſteady, and not liable to 
waver with every new judge's opinion ; as alſo becauſe the law 
in that caſe being ſolemnly declared and determined, what before 
was uncertain, and perhaps indifferent, is now become a perma- 
nent rule, which it is not in the breaſt of any ſubſequent judge 
to alter or vary from, according to his private ſentiments : he 
being ſworn to determine, not according to his own private judg- 
ment, but according to the known laws and cuſtoms of the land; 
not delegated to pronounce a new law, but to maintain and ex- 
pound the old one. Yet this rule admits of exception, where 
the former determination is moſt evidently contrary to- reaſon ; - 
n cap. 8. 9 Seld. review of Tith. c. 8, C9 
much 
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much more if it be contrary to the divine law. But even in ſuch 
.caſes the ſubſequent judges do not pretend to make a new law, 
but to vindicate the old one from miſrepreſentation. For if it be 
found that the former. deciſion is manifeſtly abſurd or unjuſt, it 
1s declared, not that ſuch a ſentence was 4ad /aw, but that it was 


not law; that is, that it is not the eſtabliſhed cuſtom of the realm, 


as has been erroneouſly determined. And hence it is that our 
lawyers are with juſtice fo copious in their encomiums on the 

reaſon of the common law ; that they tell us, that the law is the 
perfection of reaſon, that it always intends to conform thereto, 
and that what is not reaſon is not law. Not that the particular 
reaſon of every rule in the law can at this diſtance of time be al- 
ways preciſely aſſigned ; but it is ſufficient that there be nothing 
in the rule flatly contradictory to reaſon, and then the law will 
preſume it to be well founded®. And it hath been an antient 


_-obſervation in the laws of England, that whenever a ſtanding 


rule of law, of which the reaſon perhaps could not be remem- 
bered or diſcerned, hath been wantonly broke in upon by ſtatutes 
.or new reſolutions, the wiſdom of the rule hath in the end ap- 


_ peared from the inconveniences that have followed the innovya- 


tion. 


Tr x doctrine of the law then is this : that precedents and 
rules muſt be followed, unleſs flatly abſurd or unjuſt : for though 


their reaſon be not obvious at firſt view, yet we owe ſuch a de-_ 
ference to former times as not to ſuppoſe they afted wholly with-_ 
out conſideration. To illuſtrate this docrine by examples. It has 
been determined, time out of mind, that a brother of the half 


blood ſhall never ſucceed as heir to the eſtate of his half bro- 
ther, but it ſhall rather eſcheat to the king, or other ſuperior 
lord. Now this is a poſitive law, fixed and eſtabliſhed by cuſ- 
tom, which cuſtom is evidenced by judicial deciſions ; and there- 
fore can never be departed from by any modern judge without a 


? Herein agreeing with the civil law, ** Ez 7dco rationes eorum quae conflituuntur, in- 
FFff1. 3.20, 21. © Non omnium, quae a majo- * quiri non oportet : alioquin mu'ta ex his, quae 
*« ribus noftris con/tituta ſunt, ratio red; poreſl, © certa ſunt, ſubvertuntur,” 


breach 
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breach of his oath and the law. For herein there is nothing re- 
pugnant to natural juſtice; though the reaſon of it, drawn from 
the feodal law, may not be quite obvious to every body. And 
therefore, on account of a ſuppoſed hardſhip upon the half bro- 


ther, a modern judge might with it had been otherwiſe ſettled ; 
yet it is not in his power to alter it. But if any court were now 


to determine, that an elder brother of the half blood might enter 
upon and ſeiſe any lands that were purchaſed by his younger 


brother, no ſubſequent judges would ſcruple to declare that ſuch 


prior determination was unjuſt, was unreaſonable, and therefore 
was not law. So that the law, and the opimion of the judge are not 
always convertible terms, or one and the ſame thing ; ſince it 
ſometimes may happen that the judge may make the law. Upon: 
the whole however, we may take it as a general rule, <« that the. 
« decifions of courts of juſtice are the evidence of what is com-- 
« mon law ;” in the ſame manner as, in the civil law, what the. 
emperor had once determined was to ſerve for a guide for the 
future 0.. LF WET z 


Ta E deciſions therefore of courts are held in the higheſt re. 


 gard, and are not only preſerved as authentic records. in the trea- 


ſuries of the ſeveral courts, but are handed out to public view in: 
the numerous volumes of reports which furniſh the lawyer's li- 
brary. Theſe reports are hiſtories of the feveral caſes,. with a 
ſhort ſummary of the proceedings, which are preſerved. at large 
in the record ; the arguments on both ſides ; and. the reaſons the 
court gave for it's judgment ; taken down in. ſhort. notes by 
perſons preſent at the determination. And theſe ſerve as indexes 


to, and alſo to explain, the records; which always, in matters. 


of conſequence and nicety, the judges direct to be ſearched. The 
reports are extant in a regular ſeries from the reign of king Ed- 


| ward the ſecond inclufive ; and from his time to that of Henry 


4 © 8: imperialis majeſtas cauſum cognitiona= * qui ſub neftra imperio ſunt, ſciant hanc «ff 
« Jiter examinaverit, et partibus cominus conſti= ** legem, non ſolum illi caujae pro qua produtia 
&« tutis /ententiam. dixerit, omes omnino judices,, *eft, ed et in omnibas /imilibus.”” C.l.14.,12. 
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the eighth were taken by the prothonotaries, or chief ſcribes of 
the court, at the expenſe of the crown, and publifhed armually, 
whence they are known under the denomination of the year books. 
And it is much to be wiſhed that this beneficial cuſtom had, un« 
der- proper regulations, been continued to this day : for, though 
king James the firſt at the inſtance of lord Bacon appointed two 
reporters with a handſome ſtipend for this purpoſe, yet that wiſe 
_ inſtitution was ſoon neglected, and from the reign of Henry the 
eighth to the preſent time this taſk has been executed by many 
private and cotemporary hands; who ſometimes through haſte 
and inaccuracy, ſometimes through miſtake and want of ſkill, 
Have publiſhed very crude and imperfect (perhaps contradifory) 
accounts of one and the ſame determination. Some of the moſt 

valuable of the antient reports are thoſe publiſhed by lord chief 
juſtice Coke ; a man of infinite learning in his profeſſion, though 
not a little infe&ted with the pedantry and quaintneſs of the 
times he lived in, which appear ſtrongly in all his works. How- 
ever his writings are ſo highly eſteemed, that they are generally 
cited without the author's name *. 


BESIDES theſe reporters, there are alſo other authors, to 
whom great veneration and reſpect is paid by the ſtudents of the 
common law. Such are Glanvil and Bracon, Britton and Fleta, 
Littleton and Fitzherbert, with ſome others of antient date, whoſe 
treatiſes are cited as authority ; and are evidence that caſes have 
formerly happened in which ſuch and ſuch points were determi- 
ned, -which are now become ſettled and firſt principles. One of 
the laſt of + theſe methodical writers in point of time, whoſe works _ 
are of any intrinſic authority in the courts of juſtice, and do not _ 
entirely depend on the frrength of their quotations from older 


r His reports, for as: are ftiled, 
667" 6Z0x;nv, the reports 3 and in quoting them 
we uſually ſay, 1 or 2 Rep. not 1 or 2 Coke's 
Rep, as in citing other authors. 'The re- 
ports of judge Croke are alſo cited in a pe- 


culiar manner, by the name of thoſe Prin- 


ces, in whole reigns the caſes reported in his 


than volames were } FARGO WP" 3 ViZ. queen 
Elizabeth, king James, and king Charles 
the firſt; as well as by the number of each 
volume. For ſometimes we call them 1, 2, 
and 3 Cro. but more commonly Cro. Eliz, 
Cro, Jac. and Cro, Car. 


authors, 
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authors, is the ſame learned judge we have juſt mentioned, fir 
Edward Coke; who hath written four volumes of inſtitutes, as 
he is pleaſed to call them, though they have little of the inftitu- 
tional method-to warrant ſuch a title. The firſt volume is a very 
extenſive comment upon-a little excellent treatiſe of tenures, com- 
piled by judge Littleton in the reign of Edward the fourth. This 
comment is a rich mine of valuable common law learning, colle&- 
ed and heaped together from the antient reports and year books, 
but greatly defeCtive in method*. The ſecond volume is a com- 
ment upon many old afts of parliament, without any ſyſtematical 
order; the third a more methodical treatiſe of the pleas of the 
crown; and the fourth an account of the ſeveral ſpecies « of « courts*. 
 __ Anvp thus much for the firſt ground and chief corner ſtone 
of the laws of England, which is, general immemorial cuſtom, 
or common law, from time to time declared im the deciſions of 
the courts of juſtice ; which deciſions are preſerved among our 
- public records, explained in our reports, and digeſted for general 

uſe in the authoritative writings of the venerable ſages of the law. 


THr Roman law, as practiſed in the times of it's liberty, 
paid alſo a great regard to cuſtom ; but not ſo much as our law : 
it only then adopting it, when the written law was deficient. 
Though the reaſons alleged in the digeſt * will fully juſtify our 
practice, in making it of equal authority with, when it is not 
contradicted by, the written law. < For fince, ſays Julianus, the 
«written law binds us for no other reaſon but becauſe it is ap- 
« proved by the judgment of the people, therefore thoſe laws 
*« which the people have approved without writing ought alſo to 
«* bind every body. For where is the difference, whether the 
vs « people declare their affent to a law by infrage,. or by a, aoiſarm 


*:Þ It. is uſually cited cicher by the name the works of 1 no TERS writer ; the genera- 
of Co. Litt. or as 1Inſt. lity of reports and other traQs being quoted 
_ * Theſe are cited as 2.3, or 4 Inſt. with- in the name of the compiler, as 2 Ventris, 
_ -out any author's name. An honorary diſ- 4 Leonard, 1 Siderfin, and the like. 
tinftion, which, we obſerved, is paid to *" FF. 1. 3. 32, 


K « courſe 
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* courſe of ating accordingly ? ” Thus did they reaſon while 
Rome had ſome remains of her freedom ; but, when the imperial 
tyranny came to be fully eſtabliſhed, the civil laws ſpeak a very 
different language. * Quod princips placuit legis habet vigorem, 
* cum populus ei et in eum onmne fuum imperium et poteſtatem confe= 
*« rat,” ſays Ulpian ". © Imperator ſolus et conditor et mnterpres lee. 
« ges exiftimatur,” 1ays the code*. And again, **  ſacrilegu inſtar 
«© oft reſcripto principts obviare?.” And indeed it is'one of the cha- 
raceriſtic marks of Engliſh liberty, that our common law de- 
pends upon cuſtom ; which carries this internal evidence-of free- 


dom along with it, that it probably was introduced by the Yekine« 
tary conſent of the people. 1657 


II. Taz ſecond branch of the unwritten laws of England are 
particular cuſtoms, or laws which affe& __ the inhabitants of 
pacterular diſtricts. 


THESE particular cuſtoms, or ſome of them, are withbut 
doubt the remains of that multitude of local cuſtoms before-men= 
tioned, out of which the common law, as it now ſtands, was 
collected at firſt by king Alfred, and afterwards by king Edgar 
and Edward the confeſfor : each-diſtrict mutually ſacrificing ſome 
of it's own ſpecial uſages, in order that the whole kingdom might 
enjoy the benefit of one uniform and univerſal ſyſtem of laws... 
- But, for reaſons that have been now long forgotten, particular 
counties, cities, towns, manors, and lordſhips, were very carly 
indulged with the privilege of - abiding by their own cuſtoms, in 
contradiſtin&tion to the reſt of the nation at large : which pri- 
vilege is confirmed to them by feveral aQts of parkament *. 


SUCH is the cuſtom of gavelkind in Kent and ſome other 
parts of the kingdom (though perhaps it was alſo general till the 
Norman conqueſt) which ordains, among other things, that not 


” F/.1.4-1. * Mag. Cart. c. 9. — 1 Edw, III. &. 2. 
©. - 34 24: c. 9. — 14 Edw, 1II, &, I, C. 1, — and 
M Cot. 2J« LL © 2008+ IV. C. bo go 
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the eldeſt ſon only of the father ſhall ſucceed to his tnhoeitanich, 
but all the ſons alike : and that, though the anceſtor be attainted 
and hanged, yet the heir ſhall ſucceed to his eftate, without any 
eſcheat to the lord. --- Such is the cuſtom that prevails in divers 
antient boroughs, and therefore called borough-engliſh, that the 
youngeſt ſon ſhall inherit the eſtate, in preference to all his elder 
brothers. --- Such is the cuſtom in other boroughs that a widow 
| ſhall be intitled, for her dower, to all her huſband's lands; whereas 

| at the common law ſhe ſhall be endowed of one third part only. 
_ ==» Such alſo are the ſpecial and particular cuſtoms of manors, of 

which every one has more or leſs, and which bind all the copy- 
| hold-tenants that hold of the faid manors. --- Such likewiſe is 
the cuſtom of holding divers inferior courts, with power of try- 
ing cauſes, in cities and trading towns; the right of holding 
which, when no royal grant can be ſhewn, depends entirely up- | 
on immemorial and eſtabliſhed uſage. --- Such, laſtly,. are many 
particular cuſtoms within the city of London, with regard to 
trade, apprentices, widows, orphans, and a variety of other mat= 
ters. All theſe are contrary to the general law-of the land, and 
are good only by ſpecial uſage, though the cuſtoms of London 
are alſo confirmed by a& of parliament *. 


To this head may moſt properly be referred a particular ſyſ-_ 
tem of cuſtoms uſed only among one ſet of the king's ſubjects, 
called the cuſtom of merchants or /zx mercatoria « which, how- 
_ ever different from the general rules of the common law, is yet 
ingrafted into it, and made a part of it*; ; being allowed, for the 
benefit of trade, to be of the utmoſt ealdditd1 in all commercial 


tranſa&tions: for it is a maxim of law, that h cuthbet 4 in fue arte 
«6 credendum eff.” 4 


| Tax rules relating to particular cuſtoms regard either the 
proof of their exiſtence ; their /ega/iry when proved ; or their | 
uſual method of allowance. And firſt we will conſider the rules 
of proof. 2 
* 8Rep.126. Cro. Car. 347. _ Þ Winch, 24. 7 
; K 2 As 
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As to | _avetking, and borough-engliſh, the YER takes parti- 
cular notice of them ©, and there is no occaſion to prove that 
ſuch cuſtoms actually exiſt, but only that the lands in'queſtion 
are ſubject thereto. All other private cuſtoms muſt be particu- 
larly pleaded *, and as well the exiſtence of ſuch cuſtoms muſt. be 


 ſhewn, as that the thing in diſpute is within the cuſtom alleged. 


The trial in both caſes (both to ſhew the exiſtence of the cuſtom, 


_ as, © that in the manor of Dale lands ſhall deſcend only. to the 
_ « heirs male, and never to the heirs female ;” and alſo to ſhew 


« that the lands in queſtion are within that manor”)-is by a jury of 


twelve men, and-not by the judges ; except the ſame particular 
cuſtom has'been before tried, determined, and recorded in the 


ſame court *. R 


Why i'n cuſtoms, of London differ from all others in point of 


ttinl : for, if the exiſtence of the cuſtom be bronght in queſtion, 
it ſhall not be tried by a jury, but by certificate from the lord 
mayor and aldermen by the mouth of their recorder*; unleſs it 
be ſuch a cuſtom as the corporation is itſelf intereſted in,. as a 
right of taking toll, &c, for then the law permits them not to 
_ certify on their own DEmale *. pb , 


Warn a ins 4 is aQually proved to exiſt, the next enquiry 


1s into the /egality of it ; for, if it is not a good cuſtom, it ought 
to be no longer uſed. © Malus uſus abolendus eff” is an eſtabliſhed 
maxim of the law®*. To make a PR: cuſtom good, te 


OY are neceſſary requiſites. 


:. TrAT it have been uſed fo long, that the memory of 
man runneth not to the contrary. So that, if any one can ſhew 
the beginning of it, it is no good cuſtom. For which reaſon no 


cuftom can prevail againſt a an expreſs aCt of anomet; Z fince 


© Co. Litt. I75. ; f Cro. Car. 516. 
* Litt. F. 265. | E Hob. 85. 
* Dr & St. 1, 10s b Litt. F, 212, 4 Inſt. 274. 
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the Aatuts itſelf 1 is a Ou _ a time when ſuch a cuſtom did: 
nbt. axild HD A ntven 


85; de; muſt hx ben continued. Any interruption would: 
cath a_tempofary ceaſing: the revival gives it a new beginning, 
_ which will be within-time of memory, and thereupon the cuſ- 
tom will-be void. - But this muſt be underſtood with regard to an 
interruption. of the 77944; for an interruption of the poſſeſſion 
only; for ten or twenty years, will not deſtroy the cuſtom *. As if 
the inhabitants of: a pariſh have a cuſtomary right of watering 
their cattle at a certain pool, the cuſtom is not deſtroyed, though 
_ they do' not. uſe'it-for- ten, years" it 'only becomes more difficult 


to prove: but if the right be any how diſcontinued for a days. 
tha caſtaen.) 1s - om at. an end... xhts 


= Fly maſk have _ praceable; and 2cquieſce@in in; not fab» 
jes to! contention and diſpute *, For as cuſtoms owe their origi» 
nal to common conſent, their being immemorially diſputed either. 
at. law. or otherwiſe 1 1s 4 proof that ſuch conſent was wanting... 


| 4. Cus Toms muſt be reaſtnable *; or rather, taker nega— 
tively, they muſt not be unreaſonable.: Which is not always, as 
fir Edward Coke lays”, 'to-be underſtood of every unlearned man's 
reaſon, but of artificial and legal reaſon, warranted by authority 
of law, Upon: which account a cuſtom may be good, though 
the: particular reaſon of it cannot be affigned ; for it ſufficeth, if 
no good: legal reaſon. can be affigned againſt it. Thus a cuſtom in. 
a, pariſh, that no man ſhall put his beaſts into the common till. 
the third of Octqber, would be good ; and yet it would be hard 
to ſhew. the reaſon why that day in particular is fixed upon, ra- 
ther than the day before ar after. But. a cuſtom, that. no- cattle | 
ſhall be put in till the lord of the manor has firſt put in his, is 
_ unreaſonable, and: therefore bad-: for peradventure the lord will: 
never put in his; and then the tenants will loſe all their profits *.. 
'3'Ca. Litt. 114... ' F Litt. $. 212. 
"6 Hs <--. mn 1Inſt. 62. | 
- k 1eig. | | a: Co. Copyh. $. 334 &. Cus- 
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5. CusToMs ought to be certain. A cuſtom, that lands 
Thall deſcend to the moſt worthy of the owner's blood, is void; 
for how ſhall this worth be determined? but a cuftom to deſcend - 
to the next male of the blood, exclufive of. females, is certain, 
and therefore good *. A cuſtom, to pay two'pence an acre in liet 
of tithes, is good ; but to: pay ſometimes two pence and ſome- 
times three pence, as the occupier of the land pleaſes, is bad for 
it's uncertainty. Yet a cuſtom, to pay a year's improved value 
for a fine on a copyhold eſtate, is good : though: the value is a 
thing uncertain : for the value may at any time be aſcertained ; 
and the maxim of law is, id certum wi, a certum broad ute? 


6. 'Corron, chough eſtabliſhed by mats $9 be (when 
eſtabliſhed) compulſory ; and not left to the option of every man, - 
' whether he will uſe them or no. ++ Therefore a cuſtom, | that all 
| the inhabitants ſhall be rated toward the 'maintenance-of a bridge, 

will be good; but a cuſtom; 'that every. man is to contribute 
thereto at his own pleaſure, 1s idle and abſurd, and, Ons no 
- cuſtom at all. 


7..LAST LY, cuſtoms muſt be confitent 'with' each other: 
.one cuſtom cannot be ſet up in oppoſition to another. Por (if 
both are really cuſtoms, then both are of equal antiquity, and 
| both eſtabliſhed by mutual confent : which to ſay of contradic- 
tory cuſtoms is abſurd. Therefore, if one man preſcribes that 
by cuſtom he has a right to have windows looking into another's 
garden; the other cannot claim a right by cuſtom to ſtop up or 
obſtrut thoſe windows : for theſe two contraditory cuſtoms 
cannot both be good, nor both ſtand together. He ara rd rather 
to deny the exiſtence of the former cuſtom”. - F* 


NexrT, as to the rl ſpecial cuſtoms. Cuſtoms, 'in 
derogation of the common law, muſt be conſtrued ſtrictly. Thus, 
by the cuſtom of gavelkind, an infant of fifteen years may by one 


0 1 Roll, Abr. 565, |  Þ gRep.58. Ge ; 
| ſpecies | 
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ſpecies-of conveyance (called. a' deed of feoffment) convey away 
' is lands in fee-fimple, or for ever. Yet this cuſtom does not 
impower him to uſe any other conveyance,, or even to leaſe them 
for ſeven years : for the cuſtom muſt be ſtrictly purſued 1. And, 
. moreover, all ſpecial cuſtoms muſt ſubmit to the king's prerogative. 
Therefore, if the king purchaſes lands of the nature of gavelkind, 
where all the ſons inherit equally ; yet, upon. the king's demile, 
his eldeſt ſon ſhall ſucceed to thoſe lands alone. And thus much. 
| for the ſecond part of the /eges non ſcriptae, or thoſe particular, 

A RAZR N ITE: iy 1 GROIOE: 


10. Triz. third beach off than are thoſe peculiar laws, whick- 
by cuſtom are adopted and uſed only in certain peculiar courts 
and Dan "And by theſe I underſtand the civil and CAnon. 
laws.” - JalS£C = 


| By a a little a at fixſt view to rank theſe laws. 
md the head of /eges non Seriptae, or unwritten laws, ſeeing. 
they are ſet forth: by authority in their pandedts, their codes, and: 
_ their inſtitutions;, their councils, decrees, and decretals; . and. 
enforced by an immenſe number -of expoſitions, deciſions, and- 
treatiſes of 'the learned: in ;both- branches of the law.. But I do. 
_ this, after the example of fir Matthew Hale*, becauſe it is moſt 
plain, that it is-not on. account of their being wrizten laws,. that. 
either the: canon. law, or the civil law, have any obligation within. 
this kingdom ;_ neither dg. their force and. efficacy depend upon; 
their own intrinſic authority ; ;. Which. is the caſe of our written 
laws, or-acts of parliament. They bind not the ſubjects of Eng- 
land, becauſe their materials were collected from popes or empe-- 
' rors ; were digeſted by Juſtinian,. or declared to be authentic by 
Gregory. Theſe conſiderations give them no authority here : for- 
_ the legiſlature. of England doth not, nor ever did,. recognize 
_ any. foreign power, as ſuperior or equal to it in this kingdom ; 
or as having the PEN. to give law to-any, the meaneſt,. of. it's. 
« Co. Cop. $. 33. | * Hiſt. C. L. 6.2. 
* Co, Litt. 15. | | | | 
ſubjects.. 
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ſubjeQs. But all the ſtrength that -either the papal or imperial 
laws have obtained in this realny (or indeed in any other kingdom 
in Europe) 'is'only becauſe they have been admitted and: received 
by immemorial uſage and cuſtorn in ſome particular caſes,” and 
ſome particular courts; and-then' they forty 4 branch of the leges 
non ſeriptae,'or cuſtomary AP : or elf6,/becaule” they are -in' ſome 
other caſes introduced by conſent of parliament; and then they owe 
their validity to the /eges ſeriptae, or ſtatute law. This is expreſſly 
declared in thoſe remarkable words of the ſtatute 25 Hen. VIIT. 

_ £.21. addreſſed to the king's royal rmijeſty. --—<* This your grate's 
« realm, recognizing no ſuperior under God but only your grace, 
cc hath been and 4s free from ſubjeai ft to any” man's' laws; - but 
«only to ſuch as have been deviſed, "made, and ordained within 
<< this realm for the wealth of the fame ; -or to ſuch'other as, by 
« ſafferance of your grace and your progenitors, the people of 
« this your realm have taken at their free liberty, by their own 
<«©conſent, to be uſed among them ;' and have bound themſelves 
«by long uſe and cuſtom to the obſervance of the ſame : not as 
« to the obſervance of the laws of any foreign prince, potentate, 
«or prelate ; but as to the 'cu/fomed and antient laws of this realm, 
cc originally eſtabliſhed as laws of 'the fame, by the. ſaid: ſuſfer- 
oe banged conſents, ak cuſtom ; and none OV” 0 #9119; 


Ny 
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By the civil law, abſolutely tukkon, i is 5 generally aliderfioed aha 
<civil or municipal law of the Roman empire, as comprized in the 
inſtitutes, the.code, and the digeſt of the emperor Juſtinian, and 
the novel conſtitutions of himſelf .and ſome ef his ſucceſſors. 
Of which, as there will frequently be occaſion to' cite-them, by 
'way of illuſtrating our own laws, it may not BE amiſs to give : a 

ſhort ang 7 panerdl account. | neo. ht 
Tux Roman law (founded firſt upon lithe Jag conſtitutions of 
their antient kings, next upon the twelve tables of the decemviri, 
then upon the laws or ftatutes enacted by the ſenate or people, 
the edidts of the praetor, and the reſþonſa prudentum or opinions 
of learned lawyers, and laſtly open the imperial decrees, or con- 
| id ſtitutions 
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ſtitutions of ſucceflive emperors) had grown to ſo great a bulk, 
or, as Livy exprefles it*, © tam immenſus aliarum ſuper alias acer- 
© vatarum legum cxmmhic,” that they were computed to be many 
_camels' load by an author who preceded Juſtinian®. This was in 
part remedied by the colleCtions of three private lawyers, Gre- 
gorius,' Hermogenes, and Papirius ; . and then by the emperor 
Theodofius the younger, by whoſe orders a code was compiled, 
A.D. 438, being a methodical colleQion of all the imperial con- 
ſtitutions then in force: which Theodofian code was the only 
book of civil law received as authentic in the weſtern part of 
Europe till many centuries after; and to this it is probable 
that the Franks and Goths might frequently pay ſome' regard, in 
framing legal conſtitutions for their newly erected kingdoms. For 
| Juſtinian commanded only in the eaſtern remains of the empire ; 
_ and it was under his auſpices, that the preſent body of civil law 

was compiled _—_ —_ by Tribonian and other mes nh about 
ogra f3y- : 


T HIS: conlkfle of, I. The inſtitutes, hich contain the PHY 
ments or firſt principles of the Roman law, in four books. 2. The 
digeſts, or pandects, in fifty books, containing the opinions and 
writings of eminent lawyers, digeſted in a ſyſtematical method. 
3: A new code, or colleQion of imperial conſtitutions, the lapſe 
of a whole century having rendered the former code, of Theo- - 
 dofſius, imperfeft. 4. The novels, or new conſtitutions, poſterior 
in time to the other books, and amounting to a ſupplement 'to 
| the code; containing new decrees of ſucceflive emperors, as new 
queſtions happened to ariſe. Theſe form the body of Roman law, 
or corpus jurts civilis, as publiſhed about the time of Juſtinian: 
which however fell ſoon into negle& and oblivion, till about the 
year 1130, when a copy of the digeſts was found: at Amalfi in 
Italy ; which accident, concurring with the policy of the Romiſh 
eccleſiaſtics *, ſuddenly gave new vogue and authority to the ci- 
vil law, introduced it into ſeveral nations, and occaſioned that 
"*Þh ce 34+ 4 See F... pagy 18. 
' + Taylor's elements of civil law, 17, | 
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mighty inundation of voluminous comments, with which ' this 
ſyſtem of law, more than any other, is now loaded. 

Tax canon law is a body of Roman eccleſiaſtical law, relative 
to ſuch matters as that church -either has, or pretends to have, 
the proper juriſdiftion over. This is compiled from the opinions | 
of the antient Latin fathers, the decrees of general councils, the 
decretal epiſtles and bulles of the holy ſee. All which lay in the 
fame diſorder and confuſion as the Roman civil law, till ahoa the 
year 1151 one Gratian an Italian monk, animated by the diſcovery 
of Jaſtinian's pandects, reduced the ecclefiaſtical conſtitutions alſo 
into fome method-in three books, which he entitled concordia d:f- 
cordantium canonum, but which are generally known by the name 
of decretum Gratiani. Theſe reached as low as the time of pope 
Alexander III. The ſubſequent papal decrees, to the pontificate | 
of Gregory IX, were publiſhed in much the ſfame- method un- 
der the auſpices of that pope, about the year 1230, in five books 
entitled decretalia Gregoris noni. A fixth book was added by 
Boniface VIII, about the year 1298, which is called ſextus decre- 
taltim. The Clementine. conſtitutions, or decrees of Clement V, 
were in like manner authenticated in 1317. by his ſucceflor 
John XXII; who alſo publiſhed twenty conſtitutions of his own,. 
called the extravagantis Foannis: all which in ſome meaſure 
anſwer to the novels of* the civil law. To theſe have been fince 
_ added ſome decrees of later popes in five books, called extra- 
vagantes communes. And all theſe together, Gratian's decree, 
_ Gregory's decretals, the fixth decretal, the Clementine conſtitu- 
tions; and the extravagants of John and his ſucceſſors, form the 


corpus juris canonict, or body of the Roman canon law. 


Bz81Dzs theſe pontificial collections, dich during the times 
of popery were received as authentic in this iſland, as well as in_ 
_ other-parts of chriſtendom, there is alſo a kind of national canon 

law, compoſed of legatime and provincial conſtitutions, and adapted 
only to the exigencies of this church and kingdom. The /egatine 
conſtitutions were eccleſiaſtical laws, enacted in national ſynods, 
held 


&as of ENGLAND, = 
' held under the cardinals Otho and Othobon, legates from pope 
_ Gregory IX and pope Clement IV, in the reign of king Henry III 
_ about the years 1220 and 1268. The provincial conſtitutions are 
principally the decrees of provincial ſynods, held under divers 
arch-biſhops of Canterbury, from Stephen Langton inthe reign 
of Henry III to Henry Chichele in the reign of Henry V ; and 
adopted alſo by the province of York* in the reign of Henry VI. 
At the dawn of the reformation, in the reign of king Henry VIII, 
it was enacted in parliament” that a review ſhould be had of the 
canon law ; and, till ſuch review ſhould be made, all canons, con= 
_ ftitutions, ordinances, and ſynodals provincial, being then already 
made, and not repugnant to the law of the land or the king's 
prerogative, ſhould ſtill be uſed and executed. And, as no ſuch 
review has yet been perfected, upon this ſtatute now " dipends the 
— of the canon law in a0t como 


As PE the canons cnafted by the cn under James "Y in the 
year 1603, and never confirmed in parliament, it has been ſolemnly 
adjudged upon the principles of law and the conftitution, that 

_ where they are not merely declaratory of the antient canon law, 

| but are introductory of new regulations, they do not bind the 

ys ; whatever m__ the clergy _y think Proper to pay them. 


T1 HERE are ſour ſpecies of courts in which the olvil and ca- 
non laws are permitted under different reſtritions to be uſed. 
1. The courts of the arch-biſhops and biſhops and their deri- 
vative officers, uſually called in our law courts chriſtian, cur:ae 
 chriſtianitatis, or the eccleſiaſtical courts. 2. The military courts. 
3- The courts of admiralty. 4. The courts of the two univer- 
| fities. In all, their reception in general, and the different de- 
grees of that reception, are grounded intirely upon cuſtom ; cor- 
roboratedin the latter inſtance by at of parliament, ratifying thoſe 
charters which confirm the cuſtomary law of the "wares. 


x Burn's eccl. "I ms; Vil. and confirmed 4 by 1 Eliz, c.1. 
7 Statute 25 Hen, VIII. Cc. 1g; revived * Stra. 1057. 
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The more minute conſideration of theſe will fall properly under 
that part of theſe commentaries which treats of the juriſdiQtion 
of courts. It will ſuffice at preſent to remark a few particulars 
relative to them all, which may lerve to inculcate more ſtrongly 
the doarine laid down quadrngs them * a 


In An, krft, the courts of common law have the ſaperin- 
tendency over theſe courts; to keep them within their juriſdic- 


| tions, to determine wherein: they exceed them, to reftrain and 


prohibit ſuch exceſs, and (in caſe of contumacy) to puniſh the | 
officer who executes, and in ſome caſes: the judge whe: enforces, | 
the ſentence ſo declared to be illegal. 


2 T HE common law has reſerved to itſelf the expoſition of | 
all ſuch a&ts of parliament, as concern either the extent of theſe * 


_ courts or the matters depending before them. And therefore if 


theſe courts either refuſe to allow theſe acts of parliament, or 
will expound them in any other ſenſe than what the common 
law puts upon them, the king's courts at Weſtminſter will grant 


INS to reſtrain and control them. 


3- AN appeal lies from: all thets courts to the king, i in the la 
reſort ; which proves that the juriſdiftion exerciſed in them is 
derived from the crown of England, and not from any foreign 
potentate, or intrinſic authority of their own. --- And, from theſe 


three-ſtrong marks and enſigns of ſuperiority, it appears beyond 
a doubt that the civil and' canon laws, though admitted in ſome 
_ caſes by cuſtom in ſome. courts, are only-ſubordinate and J/eges 
ſub graviort lege; and that, thus admitted, reſtrained, altered, 


new-modelled, and amended, they are by, no means with us a 
diſtin independent ſpecies of laws, but are inferior branches. of | 


the cuſtomary or unwritten. laws of England, properly called, the 


king's eccleſiaſtical, the king's, ROOT the king! s maritime, or 


the king's academical, laws. 


. Hale Hiſt, c. 2, 


- 
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D E T us next proceed to the leges ſeriptae, the written laws 
| of the kingdom, which are ſtatutes, as, or edits, made by the 
king's majeſty by and with the advice and conſent of the lords 
ſpiritual and temporal and commons in parliament aſſembled”. P, 
[The oldeſt of theſe now extant, and printed in our ſtatute books, 
1s'the famous magna carta, as confirmed in parliament 9g Hen. IIT: 
though doubtleſs there were many aQts before that time, the re- 
cords of which are now loſt, and the determinations of them 


perhaps at preſent T_ nds for the maxims of the old 


common: law. 


Tuz manner of making theſe ſtatutes will be better confidered 
hereafter, when we examine the conftitution of parliaments. At 
preſent we will only take notice of the different kinds'of ſtatutes; | 
and of ſome grveeral [rules with Saad to help conſtraQion*. & 


FiRsT, as to their Green kind, © this are either general 


or or ſpecial, oma or FR” A 


=. 8 Rep. iS | 
© 'The method of citing thats afts of 
parliament i is. various. Many of our antient 


ſtatutes are called after the name of the 


place, where the parliament. was held that 
made them ; as the ſtatutes of Merton and 
Marlbridge, of Weſtminſter, Gloceſter, and 
Wincheſter. - Others are denominated en- 
tirely from their ſubje& ; as the ſtatutes of. 
Wales and Ireland, the. arziculz ceri,. and 
the prerogativa regis. Some are diſtin- 


guiſhed by their initial'words ; a method of 
_ very antient, being uſed. by, the Jews 


in denominating: the books of the! penta- | 
| teuch ; by the chriſtian. church in diftin- 
| guiſhing their hymns and divine offices ; by 
the Romaniſts } in. deſcribing their papal. 
bulles ; and in ſhort by the whole body of 
_ antient civilians and canoniſts, among whom 
this method of citation generally prevailed, 


hee or _ aCt is an uni- 


riox  ſetions ao: in imitation of all which 
we {tjll call ſome of our old ſtatutes by their 
initial words, as the ftatute of quia empteres, 
and that of circumſpete agatis. But the moſt 
uſual method of - citing them, eſpecially 
fince the time of- Edward the ſecond, is by 
naming the year of the king's reign in 
which the ſtatute was made, together with 
the: chapter,, or particular aR,. according to | 
it's numeral order; as, 9 Geo. II. c. 4, 
For all the a&ts of one ſeflion of parliament 
taken together make properly but one fta- 
tute; and therefore when two ſeſſions have 
been held in one year ; we uſually mention 
ſtat. 1, or 2.. Thus the bill of rights 3 1S- Ci- 
ted, as 1W. & M. ft. 2. c. 2. ſignifying 
that it 1s the ſecond chapter or a&,. of the 
ſecond ſtatute or the- laws made in the ſe» 
cond ſefions of parliament, held in the firſt 
year of king William and queen Mary. 


not only with regard to chapters,. but infe- | 


yerſal 


ſtatute 13 Eliz. c. 10. to prevent ſpiritual perſons from: making 
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verſal rule, that regards the whole community ; and of this the 
courts of law are bound to take notice judicially and ex officio; 
without the ſtatute being particularly pleaded, or formally fet 
forth by the party who claims an advantage under it. Special or 


private as are rather exceptions than rules, thoſe which 


only operate upon particular perſons, and private Ecnctrs; ; ſuch 
as the Romans intitled ſenatus-decrefta, in contradiſtinQion to the 


 ſenatus-conſulta, which regarded the whole community ©: and of 


theſe the judges are not bound to take notice, unleſs they be 
formally ſhewn and pleaded. Thus, to ſhew the diſtin&tion, the 


leaſes for longer terms than twenty one years, or three lives, is 
a public a& ; it being a rule preſcribed to the whole body of ſpi- 
ritual perſons in the nation : but an a&, to enable the biſhop of 


| Cheſter to make a leaſe to A. B. for fixty years, is an exception 


to this rule; it concerns only the parties and =a buthop's fuc- 


ceſlors ; ; and is therefore a private act. 


STATUTES alſo are either Heine of the common. law, 
or remedial of ſome defefts therein. Declaratory, where the old 


_ cuſtom of the kingdom is almoſt fallen into diſuſe, or become 


diſputable ; in which caſe the parliament has thought proper, 7n 
perpetuum ret ; Zeſtimonium, and for avoiding all doubts and difficul- 
ties, to declare what the common law is and ever has been. 
Thus the ſtatute of treaſons, 25 Edw. III. cap. 2. doth not make 
any. new ſpecies of treaſons;- but only, for the benefit of the 


ſubject, declares and enumerates thoſe ſeveral kinds of offence, 


which before.were treaſon at the common law. Remedial fta- 


tutes are thoſe which are made to ſupply ſuch defeas, and 
abridge ſuch ſuperfluities, in the common law, as arife either 


from the general imperfeQion of all human laws, from change 
of time and circumſtances, from the miſtakes. and unadyiſed 
determinations of unlearned judges, oor from any other-cauſe 


whatſoever. And this being done, either by enlarging the com- 


mon law where it was too narrow and circumſcribed, or by re- 


4 Gravin, Orig. 1. $-24- os Dann 607491 
| raining 
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ſtraining- it where it was too lax and Juxuriant; hath occafion=- 
ed another ſubordinate diviſion of remedial a&s of parhament 


into enlarging and reſtraming ſtatutes. To inſtance again in the 


caſe of treaſon. Clipping the current coin of the kingdom was 
an offence. not ſufficiently guarded againſt by the common law : 
_ therefore it was thought expedient by tatute 5 Eljz. c. 11. to 
make it high treaſon, which it was not at the common law : fo 
that this was an enlarging ſtatute. At common law alſo ſpiritual 
corporations might leaſe out their eſtates for any term of years, 
till prevented by the ſtatute 13 Eliz. before-meptioned : this was 
therefore a NE ſtatute. 


Se CONDLY, the rules to be obſerved with rega ak to ths con- 
fruction of ſtatutes are principally theſe which follow. 


Fe 'Tu HERE are three points to be confidered i in the MA WE 
tion of all remedial ſtatutes ; the old law, the miſchief, and the 
_ remedy : that is, how the common law ſtood at the making of 

the act; what the miſchief was, for which the common law did 
not provide ; and what remedy the parliament bath provided to: 
cure this miſchief. And it is the buſineſs of the judges ſo to 
conſtrue the act, as. to ſuppreſs the miſchief and advance the re- 
medy*. Let us inſtance again in the ſame 'reſtraining ſtatute of 
the 13 Eliz. By the common law eccleſiaſtical corporations might: 
| let as long leaſes as they thought proper : the miſchief was, that 
they let long and unreaſonable leaſes, to the impoveriſhment of 
_ their ſucceſſors: the remedy applied by the ſtatute was by making 
void all leaſes by eccleſiaſtical bodies for longer terms than three 
lives or twenty one years. Now in the conſtrution of this fta- 
tute it is held, that leaſes, though for a longer term, if made by 
' a biſhop, are not void during the biſhop's life ; or, if made by a 
dean and chapter, they are not void during the life of the dean : 
for the a&t was made for the benefit and proteQtion of the ſuc- 
ceſſor *. The miſchief is therefore ſufficiently ſuppreſſed by va- 
cating them after the death of the grantors ; but the leaſes, du- 
* 3Rep. 7.. Co. Litt, t1. 42. * . Co. Litt. 49. 3Rep. 60.- Tos 
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ring their lives, being not within ww *nifohjet, are not within” 
the remedy. C2454] (OLE { 


2. A STATUTE, Which treats of things or perſons of an. 
inferior rank, cannot. by any /general words be extended to thoſe 
of a ſuperior. -So a ſtatute, treating of *« deans, prebendaries, ' 
« parſons, vicars, 'and others ' having ſpiritual promotion,” is held: 
not to extend to biſhops, though they have ſpiritual promotion ; | 
deans being the higheſt _ _ and 9 ang] m__ of a 
{till higher order *.. 


. PENAL ſtatutes uſt be confiruod aridly. Thus the Saanie 
rEdw:VI. Cc. 12. having enacted that thoſe who are convicted of 
 Rtealing horſes ſhould not have the benefit of clergy, the judges - 

- conceived that this did not extend to him that ſhould ſteal but one 

horſe, and tratfobs procured a new at for that purpoſe in the 
following year®. : And, to come nearer our own times, by the. 
 Natute 14 Geo.'II. c. 6. ſtealing ſheep, or other cattle, was made: 
felony without benefit of clergy. . But theſe general words, « or: 
<*« other cattle,” being looked upon as much too looſe to create a 
capital offence, 'the-a&t was held to extend. to nothing but mere. 
ſheep. . And therefore, in the next ſeſſions, it was found neceſſary 
to make another ſtatute,'15 Geo. II. c. 34. extending the former. 
| to bulls, cows, OXen, _ ETETG, heifers, calves, and TDs, 
by: name. 


4. STATUTES - wgainaſt; frauds a are to ak liberally and benefi- 
_ cially expounded. This-may ſeem a contradiction to the laſt rule; 
moſt ſtatutes againſt frauds being in their conſequences penal. 
But this difference is here to be taken : where the ſtatute as. 
upon the offender, and inflicts a penalty, as the pillory or a fine, 
it is then-to'be taken ſtridtly : but when the ſtatute aCts upon the 
offence, by ſetting aſide the fraudulent tranſation, here it is to 
be conſtrued liberally. Upon this footing the ſtatute of 1% Eliz. 
c. 5. which avoids all gifts of goods, &c, made to Sefragd cre- 


£ 2Rep. 46. TO 2 & 3Edw.VI. c. 33. Bac, ons I2. 
FE, | 1tors 
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ditors and others, was held to extend by the general words to a 
gift made to defraud the queen of a forfeatare : 


. Ons part of a ſtatute muſt be fo conſtrued by another, 
that the whole may (if poſſible) ſtand : ut res magts valeat, quam 
 perreat. As if land be veſted in the king and his heirs by a& of 
parliament, ſaving the right of A; and A has at that time a 
| leaſe of it for three years: here A ſhall hold it for his term of. 
three years, and afterwards it ſhall go to the king. For this in- 


_ terpretation furniſhes matter for every clauſe of the ſtatute — 


wat and pres upon. But 


' 6. A 8AviNnG, condly repugnant to the body of the a&, is 
void. If therefore an a& of parliament veſts land in the king 
and his heirs, faving the right of all perſons whatſoever ; or veſts 
the land of A in the king, ſaving the right of A: in either of 
theſe caſes the ſaving is totally repugnant to the body of the ſta- 
tute, and (if good). would render the ſtatute of no effe&t or ope- 


ration ; and therefore the ſaving is void, and the land veſts abſo- 
| TEE. in the king *. 


- WHERE the common law and a Stun differ, the com- 
| mon law gives place to the ſtatute ; and an old ſtatute gives place 
to a new one. - And this upon the general principle laid down in 
the laſt ſeQtion, that *« /eges poſteriores priores contrarias abrogant.” 
But this is to be underſtood, only when the latter ſtatute is 
couched in negative terms, or by it's matter neceſſarily implies a 
negative. As if a former aG& ſays, that a juror upon ſuch a trial 
ſhall have twenty pounds a year ; and a new ſtatute comes and 
ſays, he ſhall have twenty marks : here the latter ſtatute, though | 
it does not expreſs, yet neceſſarily implies a negative, and vir- 
tually repeals the former. For if twenty marks be made qualifi- 
cation ſufficient, the former ſtatute which requires twenty pounds 
is at an end', But if both acts be merely affirmative, and the 
i 3Rep. 82. ! Jenk, Cent. 2. 73. 
& 1 Rep. 47. | 
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ſubſtance ſuch that both may ſtand, together, here the latter does 
not repeal the former, but Non ſhall both have a concurrent ef+. 
ficacy. If by a former law an offence be indictable at the quar- 
ter ſeſſions, and a latter law makes the ſame offence indicable at 
the affiſes; here the juriſdiction of the ſeflions is not taken away, 
but both. have a concurrent juriſdiction, and the, offender may be 
| proſecuted at either; unleſs the new ſtatute ſubjoins expreſs ne- 
 gative words, as, that the offence ſhall be inditable at the allies, 
and not: elſewhere ®. 


8. Ir a fhiturne, that repeals another, is itſelf repealed after- 

wards, the firſt ſtatute is hereby revived, without any formal 

words for- that purpoſe. So when the ſtatutes of 26 and 35 Hen. 

VIII, declaring the king to be the ſupreme head of the church, 
were repealed. by a;ſtatute 1 & 2 Philip and: Mary, and this latter 
ſtatute was A vera repealed by an m5 of 1 Eliz..there needed. 
not any expreſs. words of revival, in queen Elizabeth's ſtatute, 
but theſe afts of king Henry were impliedly and virtually re- 
Wes”... 


9. AcCTs of parliament derogatory from the power of ſubſe- 
quent parliaments bind:not. So the ſtatute 11 Hen. VII. c. 1. 
which direCts, that no perſon for aſſiſting a king de fad ſhall be 
attainted of treaſon by aft of parliament or otherwiſe, is. held. to. 
be good only-as to common proſecutions for high treaſon ; but. 
will not reſtrain. or clog any parliamentary attainder *. Becauſe 
the legiſlature, being in truth the ſovereign power, is always of 
equal, always of abſolute authority : it acknowleges no ſuperior 

= earth, which the prior legiſlature muſt have been, if it's 
ordinances could bind the preſent parliament. And upon the ſame 
principle Cicero, in his letters to Atticus, treats with, a proper 
_ contempt theſe reſtraining clauſes which. endeavour to tie up the 
hands of ſucceeding legiſlatures. & When 00 repeal the law it- 


= 11 Rep. 63. . «af. Ps 
® 4 Inſt, 325. 


_«< ſel, 


aol an” # 


«c ſelf, ſays he, you at the ſame titme repeal the prohibitory 
-M chuſe, which guards againſt ſuch repeal?” 208 


= LasTL Y, a&ts of parliament that are impoſſible to be 
performed are of no validity ; and if there ariſe out of them col- 
 Hterally any abſurd conſequences, manifeſtly contradiftory to 
common reaſon, they are,, with regard to thoſe collateral conſe- 
quences, void. I lay down the rule with theſe reſtriQtions ; though 
I know it is generally laid down more largely, that a&ts of par- 
liament -contrary to reaſon are void. But if the parliament will 
poſitively ena a thing to be done which is unreaſonable, T know 
of no power that can control it : and the examples uſually al- 
 leged in ſupport of this ſenſe of the rule do none of them prove, 
that where the main obje& of a ſtatute is unreaſonable the 
Judges are at libefty to reject it ; for that were to ſet the judicial 
power above that of the” legiſlature, which would be ſubverſive 
of all government. But where ſome collateral matter ariſes out. 
of the general words, and happens to be unreaſonable; there 
the judges are in decency to conclude that this conſequence was 
not foreſeen by the parliament, and therefore they are at liberty 
to expound the ſtatute by equity, and only guoad hoc diſregard it. 
Thus if an a@ of parliament gives a man power to try all cauſes, 
that ariſe within his manor of Dale ; yet, if a cauſe ſhould ariſe 
in which he himſelf is party, the a& is conſtrued not to extend 
to that, becauſe it is unreaſonable that any man ſhould deter--_ 
mine his own quarrel *, But, if we could conceive it poſſible for 
the parliament to ena&t, that he ſhould try as well his own cauſes 
as thoſe of other perſons, there is no court that has power to de- 
feat the intent of the legiſlature, when couched in ſuch evident 


and expreſs words, as leave r no doubt whether it was the intent of 
the legiſlature Or NO. 


Tarts are the ſeveral grounds of the laws of led: over 
_ and above which, equity is alſo frequently called in to afliſt, to 


P Cum FA abrogatur, illud ipſum TOI 48 Rep. 118. 
quo non eam abrogari oporteat, I. 3, ep. 23. 


= moderate, 
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moderate, and. to explain them. What equity is, and how impoſ- 
fible in it's very eſſence to be reduced to ſtated rules, hath been 
ſhewn in the preceding ſection. I ſhall therefore only add, that 


' there are courts of this kind eſtabliſhed for the benefit of the 


ſubject, to corre& and ſoften the rigor of the law, when through 
it's generality it bears too hard in particular caſes ; to detect and 
puniſh latent frauds, which the law is not minute enough to 


reach; to enforce the execution of ſuch matters of truſt and' 


confidence, as are binding in conſcience, though perhaps not 
ſtrictly legal ; to deliver from ſuch dangers as are owing to miſ- 


| fortune or overſight ; and, in ſhort, to relieve in all ſuch caſes as 
are, bona fide, objets of relief. This is the buſineſs of our 


courts of equity, which however are only converſant in matters 


of property. For the freedom of our conſtitution will not per- 


mit, that in criminal caſes a power ſhould be lodged in any judge, 
to conſtrue the law otherwiſe than according to the letter. This 


_ caution, while it admirably protects the public liberty, can never 


bear hard upon individuals. A man cannot ſuffer more puniſh- 


ment than the law affigns, but he may ſuffer /z/5. The laws can- 
| Not be ſtrained by partiality to inflict a penalty beyond what the 


tetter will warrant ; but, in caſes where the letter induces any 
apparent hardſhip, the crown has the power to pardon, 
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firſt, who may juſtly be ſtiled the conqueror of Wales, the line 


[.93 } 


SECTION THE FOURTH, 


Oy THE COUNTRIES SUBJECT T 0 THE 


LAWS or hae ance 


"HE kingdom of England, over which our minnicipal laws 

have juriſdiction, includes not, by the common law, ei- 

ther Wales, Scotland,. or Ireland, or any other part of the king's 
dominions, except the territory of England only. And yet the 
civil laws and local cuſtoms of this territory do now obtain, in 


part or in all, with. more- or leſs reſtrictions, in theſe and many 
_ Other adjacent countries ; of which it will be proper firſt to take 


a review, before we conſider the kingdom of England itſelf, the 


original and proper ſubject of theſe laws. 


Wart ; had continued independent of England; | unconquered 


and uncultivated, in the primitive paſtoral ſtate which Caeſar and 


Tacitus aſcribe to Britain. in. general, for many centuries; even 


from the time of the hoſtile invaſions of the Saxons, 'when the 


antient and chriſtian inhabitants of the iſland retired to thoſe na- 
tural intrenchments, for protection from their pagan viſitants. But 
when theſe invaders themſelves were converted. to chriſtianity, 


| and ſettled into regular and potent governments,. this. retreat of 


the antient Britons grew every. day narrower ;. they were overrun 
by little and little, gradually driven from one faſtneſs to another, 
and by repeated loſſes abridged of their wild independence. Very 
early in our hiſtary we find their princes doing homage to the 
crown of England ; till at length in the 'reign of Edward the 


of. 
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of their antient princes was aboliſhed, and the king of England's 
eldeſt ſon became, as a matter of courſe, their titular prince : 
the territory of Wales being then entirely re-annexed (by a kind 
of feodal reſumption) to the dominion of the crown of England*; 

or, as the ſtatute of Rutland * expreſſes it, * terra Walliae cum 
&« mncolts ſuts, prius reg! jure feodali ſubjetta, (of which homage 
« was the ſign) jam in proprietatis dominium totaliter et cum inte« 
e gritate converſa eſt, et coronae regnt Angliae tanquam pars corpo- 
&« 7s ejuſdem annexa et unita.” By the ſtatute alſo of Wales*® very 
material alterations were made in divers parts of their laws, fo as 
to reduce them nearer to the Engliſh ſtandard, eſpecially in the 
forms of their judicial proceedings : but they ſtill retained very 
much of their original polity, particularly their rule of inherit- 
ance, v/2. that their lands were divided equally among all the 
ifſue male, and did not deſcend to the eldeſt fon alone. -By other 
ſubſequent ſtatutes their provincial immunities were (till farther 
abridged : but the finiſhing ſtroke to their independency, was 
given by the ſtatute 27 Hen. VII. c.'26. which at the ſame time 
gave the utmoſt advancement to their civil proſperity, by admit- 

ting them to a thorough communication of laws with the ſub- 
jects of England. Thus were this brave people gradually con- 
quered into the enjoyment of true liberty ; being inſenfibly put 
upon the ſame footing, and made fellow-citizens with their con- 
querors. A generous method of triumph, which the republic of 
Rome practifed with. great ſucceſs ; till ſhe reduced all Italy to 
her obedience, by admitting the vanquiſhed ſtates to oem of 


_ the Noon privileges. 


WW ace by this ſtatute 27 Hen. vil, I. That the do- 

minion of Wales ſhall be for ever united to the kingdom of 
England. 2. That all Welchmen born ſhall have. es ſame li- 
berties as other the king's ſubje&s. 3. That lands in Wales ſhall 
be inheritable according to the Engliſh tenures and rules of de- 
ſcent. 4. That the laws of England, and no other, ſhall be uſed 


2 Vaugh. 400, _ : 12 Bdw, 1. 
b 10Edw.T. | 
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in Wales: beſides many other regulations of the police of this. 
_ principality. And the ſtatute 34 & 35 Hen.VIII. c. 26. con- 
firms'the- ſame, adds farther regulations, divides it into twelve 
ſhires, and, in ſhort, reduces: it: into the ſame order in which it 
ſtands: at this day ; differing from the kingdom of England: in 
only a few particulars, and thoſe too of the nature of privileges, 
(ſuch as having courts within itſeff, independent of the proceſs of 
Weſtminſter hall) and ſome other immaterial peculiarities, hardly 
more- than are to be found in many counties of England itſelf. 


Tr E kingdom of Scotland, notwithſtanding the union of the 
crowns on the acceſſion of their king James VI to that of Eng- 
land, continued an entirely: ſeparate and diſtin kingdom forx- 
above a. century, though. an union had been long projected ;. 
which was judged to. be the more eaſy to be done, as both king- 
doms were antiently-under the ſame government, and ſtill retained. 
a very great reſemblance, though. far from an identity, in their 
laws. By an act of parliament 1 Jac. I. c. 1. it is declared, that: 
theſe: two, mighty, famous, and antient kingdoms were formerly, 

And'fir Edward' Coke obſerves ®, how marvellous a confor-. 
mity there was, not only in the religion and language of the two: 
nations, but alſo. in their antient laws,. the deſcent of the crown, 
their parliaments, their titles of nobility, their officers of ſtate. 
and of juſtice, their writs, their cuſtoms, and even the language 
of their laws. Upon which account he ſuppoſes the common law 
of each to have been originally the ſame, eſpecially as their moſt 
antient and authentic book, called reg:am majeftatem and contain-- 

_ ing the rules of Zherr antient common law, is extremely. ſimilar to, 
that of Glanvil, which contains the principles of ours, as it ſtood: 
in the reign of Henry II. And the many diverſitics, ſubſiſting 
| between the two laws at preſent, may be well enough accounted. 
for, from a diverſity of practice in two large and uncommunica- 
ting juriſdictions, and from the acts of two diſtin and indepen- 
dent parliaments, which have in many points altered and abro= 
| gated the old common law of both kingdoms. 


© 41nft. 345. 
 How- 
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HowEveER, fir Edward Coke, and the politicians of that time, 
conceived great difficulties in carrying on the proje&ed union : 
| but theſe were at. length overcome, and the great work was hap- 

 pily effeted in 1707, 5 Anne; when twenty five articles of 
union were agreed to by the parliaments of both nations : the 
PUrpore of the moſt conſiderable being as follows $ 


1. THAT on the firſt of May 1707, and for ever after, the 
kingdoms of England and Scotland ſhall be united into. one 
kingdom, by the name of Great Britain. 


- hs Tu t ſucceſſion to the monarchy of Great Britain ſhall be 
the ſame as was before ſettled with regard to that of England. 


2 Ta E united kingdom ſhall be repreſented by: one parlia- 
ment. | 


4. THERE ſhall be a communication of all rights and privi- 
leges between the ſubjects of both kingdoms, except where it is 
otherwiſe agreed. 


. Wren England raiſes 2, 000, 000 /. by a land tax, Scot- 
tad ſhall raiſe 48, 000 /. 


16, I7. Tat ſtandards of the coin, of weights, and of mea- 
ſures, ſhall be reduced to aſe of England, throughout the 
united kingdoms. 


18. Ty E laws relating to trade, cuſtoms, and the exciſe, 
ſhall be the ſame in Scotland as in England. But all the other 
laws of Scotland ſhall remain in force ; but alterable by the par- 
liament of Great Britain. Yet with this caution : that laws re- 
lating to public policy are alterable at the diſcretion of the par- 
liament ; laws relating to private right are not to be altered but 
for the evident utility of the people of Scotland. i 

DS Ray 22. SIXTEEN 
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| 22. SIXTEEN peers are to be choſen to repreſent the peer- 


age of Scotland in parliament, and forty five members to fit in 
the houſe of commons. 


2 3+ Tarr fixteen peers of Scotland ſhall have all privileges of 
parliament : and all peers of Scotland ſhall be peers of Great 
Britain, and rank next after thoſe of the ſame degree at the time 
of the union, and ſhall have all privileges of peers, except fitting 
_ 1n the nous of lords and voting: on the trial of a peer. | 


T HESE are the arincigal of the twenty ve articles of union, 
which are ratified and confirmed by ſtatute 5 Ann. c. 8. in which 
ſtatute there are alſo two aQs of parliament recited ; the one of 
Scotland, whereby the church of Scotland, and alſo the four 
univerfities of that kingdom, are eſtabliſhed for ever, and all 
ſucceeding ſovereigns are to take an oath inviolably to maintain 
the ſame; the other of England, 5 Ann. c. 6. whereby the acts of 
uniformity of 13 Eliz. and 13 Car. II. (except as the ſame had 
| been altered by parliament at that time) and all other a&ts then in 
force for the preſervation of the church of England, are declared 
' perpetual ; and it is ſtipulated, that every ſubſequent king and 
queen ſhall take an oath inviolably to maintain the ſame within 
England, Ireland, Wales, and the town of Berwick upon Tweed. 
And it is enacted, that theſe two acts * ſhall for ever be obſerved | 
* as fundamental and eſſential conditions of the union.” 


Ue ON theſe articles; and act of union, it is to be obſerved, 

. That the two kingdoms are now ſo inſeparably united, that 
9 can ever diſunite them again; unleſs perhaps an infringe- 
ment of thoſe points which, when they were ſeparate and inde- 
pendent nations, it was mutually ſtipulated ſhould be *< funda- 
* mental and eſſential conditions of the union*.” 2. That what- 


© It may juſtly be doubted, what even moſt preſling neceſlity) would conſequen- 
ſuch an infringement (though a manifeſt tially diſſolve the union : for the bare idea 
breach of = faith, unleſs done upon the of a ſtate, without a power ſomewhere veſt- 
N ed 
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ever elſe may be deemed « fundamental and effential conditions,” 
the preſervation of the two churches, of England and Scotland, in 
the ſame ſtate that they were in at the time of the union, and the 
maintenance of the aQas of uniformity which eſtabliſh our com- 
mon prayer, are expreſily declared fo to be. 4g. That therefore 
any alteration in the conſtitutions of either of thoſe churches, or 
in the liturgy of the church of England, would be an infringe- 
ment of theſe © fundamental and effential conditions,” and greatly 
endanger the union. 4. That the municipal laws of Scotland are 
ordained to be ſtill obſerved in that part of the iland, unleſs al- 
tered by parliament ; ; and, as the parliament has not yet thought 
proper, except in a few inſtances, to alter them, they ſtill (with 
regard to the particulars unaltered) continue in full force. Where- 
fore the municipal 'or common laws of England are, generally 
ſpeaking, of no- force or- validity in Scotland; and, of conſe- 
quence, in the enſuing commentaries,, we ſhall have very little 

occaſion to mention, any farther than ſometimes by way of illuſ- 
tration, the municipal mas of that yur of the united A. 7 


'Trx town of Berwick upon Tweed was originally part of the 
kingdom of Scotland ; and, as ſuch, was for a time reduced by 
king Edward I into the poſſeſſion of the crown of England: and, 
aniing ſuch it's ſubjeftion,. it received from that prince a charter, 
which (after it's ſubſequent ceffion by Edward Balliol, to be for 
ever united to the crown and realm of England) was confirmed. 
by king Edward HI, with ſome additions ; particularly that it 
| ſhould be governed by the laws and uſages which it enjoyed du- 
ring the time : of king Alexander, that is, before it's reduQtion 


ed $0: alter. overy part of it's laws,. is the 
keight of political abſurdity. The truth 
ſeems to be, that in ſuch an zmrcorporate union 
(which is well diſtinguiſhed by a very learn- 


their pas which all the rights of 
ſovereignty, and particularly that of legif- 
lation, muſt of neceflity refide. (See War- 
burton's alliance. 195.) But the imprudent 


ed prelate from a foederate- alliance, where 
fuch an infringement would certainly re- 
ſcind the compat) the - two contraQting 
ſtates are totally annihilated, without any 
power of revival; and a third ariſes from 


not certainly dz/froy) the union, 


exertion of this right would probably raiſe 


a very alarming ferment: in the minds of 


individuals, and therefore it 1s hinted above 
that ſuch an attempt might endarger (though. 


by 
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by Edward I. It's conſtitution was new-modelled, and put upon 
an Engliſh footing by a.charter of king James I : and all it's li- 
berties, franchiſes, and cuſtoms, were confirmed in parliament 

by the ſtatutes 22 Edw. IV. c.8. and 2 Jac. 1. c. 28. Though 
therefore it hath ſome local peculiarities, derived from the 
antient laws of Scotland *, yet it is clearly part of the realm of 
England, being repreſented by burgeſſes in the houſe of com- 
mons, and bound by all as of the Britiſh parhament, whether 
ſpecially named or otherwiſe. And therefore it was ( perhaps ſu- 
perfluouſly) declared by ſtatute 20 Geo, II. c. 42. that, where 
England only is mentioned in any a& of parliament, the ſame 
notwithſtanding hath and ſhall be deemed to comprehend the 
dominion of Wales and town of Berwick upon Tweed. And, 
_ though certain of the king's writs or proceſſes of the courts of 
Weſtminſter do not uſually run into Berwick, any more than the 
principality of Wales, yet it hath been ſolemnly adjudged 5 that 
all prerogative writs (as thoſe of mandamus, prohibition, habeas 
corpus, certiorari, &c,) may iflue to Berwick as well as to every - 
other of the dominions of the crown of England, and that in- 
diments and other local matters ariſing in the town of Berwick 

may be tried by a jury of the county of Northumberland. | 


As to Ireland, that is till a diſtin& kingdom ; though a de- 
pendent, ſubordinate kingdom. It was only entitled the domi- 
nion or lordſhip of Ireland ®, and the king's ſtile was no other 
than dominus Hiberniae, lord of Ireland, till the thirty third year 
of king Henry the eighth ; when he aſſumed the title of king, 
which is recognized by a& of parliament 35 Hen. VIII. c. 3. 
But, as Scotland and England are now one and the ſame kingdom, 
and yet differ in their municipal laws; ſo England and Ireland 
are, on the other hand, diſtin& kingdoms, and yet in general 
agree in their laws. The inhabitants of Ireland are, for the moſt 
Pitts deſcended from the Engliſh, who planted it as a kind of 


f Hale, Hiſt, C. L, 183. 1 Sid. 382. 462. | ® Cro. Jac. 543. 2 Roll. Abr. 292. Sat. 
-2 Show, 365. | 11 Geo. I,. c. 4+ 4 Burr, 834. 
| _' Star, Hiberniae, 14 Hen, III: 


N2 colony, 
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colony, after the conqueſt of it by king Henry the ſecond; and 
the laws of England were then received and ſworn to by the 
Iriſh nation, aſſembled at the council of Liſmore *'. And as Ire- 
land, thus conquered, planted, and governed, ſtill continues in a 
ſtate of dependence, it muſt neceffarily conform to, and be obli- 
ged by, ſach laws as the ſuperior ſtate thinks proper t to Preſcribe. 


AT the time of this conqueſt the Iriſh were governed by what _ 


they called the Brehon law, ſo ſtiled from the Iriſh name of 
judges, who were denominated Brehons *. But king John in the 
_ twelfth year of his reign went into Ireland, and carried over with 
him many able ſages of the law ; and there by his letters patent, 

in right of the dominion of conqueſt, is ſaid to have ordained 

and eſtabliſhed that Ireland ſhould be governed by the laws of 
England ': which letters patent fir Edward Coke” apprehends 

to have been there confirmed in parliament. But to this ordi- 
' nance many of the Iriſh were averſe to conform, and till ſtuck 
_ to their Brehon law :. ſo that both Henry the third * and Edward 
the firſt* were obliged to renew the injunQtion ; and at length 
in a parliament holden at Kilkenny, 40 Edw. III, under Lionel 
duke of Clarence, the then lieutenant of Ireland, the Brehon 
law was formally aboliſhed, it being unanimouſly declared to be_ 
indeed no law, but a lewd cuſtom crept in of later times. And 
yet, even in the reign of queen Elizabeth, the wild natives ſtill 
kept and preſerved their Brehon law ; which is deſcribed?® to 
have been « a rule of right unwritten, but delivered by tradition 
« from one to another, in which oftentimes there appeared great 
«* ſhew of equity in determining the right between party and 
« party, but in many things repugnant quite both to God's law 
6 and man Sol) The latter part of this character is alone aſcribed 


. " Oey: on 4 Inſt. 249. Hs tur Hybernici Deo deteſtabiles — et omni 
* , Inſt. 358. Edm. Spenſer's ſtate of juri difſonant, adeo quod leges cenſeri non de- 
Ireland. p. 1513. edit. Hughes.  beant —nobis &t confilio noſtro ſatis videtur ex- 
1 Vaugh. 294. 2 Pryn, Rec.85. 7Rep.23. pediens, eiſdem utendas concedere leges i 
» 11nſt. 141, - nas, 3 Pryn. Rec. 1218, 
» A. R.3zo. 1 Rym. Foed. 442. Fu ? Edm, Spenſer, ibid. 


* 4. R.g.— pro e quod leges quibus utun- 
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to it, by the laws before-cited of Edward the firſt and his 
ENGR: 


| Bu T as Ireland was a diſtin dominion, and had parliaments 

of it's own, it is to be obſerved, that though the immemorial cuſ- 
toms, or common law, of England were made the rule of juſtice 
in Ireland alſo, yet no acts of the Engliſh parliament, fince the 
twelfth of king John, extended into that kingdom ; unleſs it 
were ſpecially named, or included under general words, ſuch as, 
« within any of the king's dominions.” And this is particularly 
expreſſed, and the reaſon given in the year books1: «a tax 
« oranted by the parliament of England ſhall not bind thoſe of 
&« Ireland, becauſe they are not ſummoned to our parliament :” 
_ and again, * Ireland hath a parliament of it's own, and maketh 
*and altereth laws ; and our ſtatutes do not bind them, becauſe 
ce they do not ſend knights to our parliament : but their perſons 
<< are the king's ſubjects, like as the inhabitants of Calais, Gaſ- 
« coigny, and Guienne, while they continued under the king's 
« ſubjection.” The general run of laws, enatted by the ſuperior 
| ſtate, are fuppoſed to be calculated for it's own internal govern- 
ment, and do not extend to it's diftant dependent countries; 
which, bearing no part in the legiſlature, are not therefore in it's 
ordinary and daily contemplation. But, when the ſovereign le- 
giſlative power ſees it neceſſary to extend it's care to any of it's 
ſubordinate dominions, and mentions them expreſily by name or 
includes them under general words, there can be no doubt but 
then they are bound by it's laws* $ 


Tux original method of paſſing ſtatutes in Ireland was nearly 
the ſame as in England, the chief governor holding parliaments 
at his pleaſure, which enacted ſuch laws as they thought proper *. 

But an ill uſe being made of this liberty, particularly by lord 
 Gormanſtown, deputy-lieutenant in the reign of Edward IV *, 
4 20Hen. VI. c. 8. 2Ric, III. c.12. * Iriſh Stat, 11 Eliz. ©. 3..C. Þ. 


* Yearbook 1 Hen. V1I. c.z. 7 Rep. 22. * bid. 10 Hen, VII. c. 23. 
Catvin's caſe, | 


a ſet 
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a ſet of ſtatutes were there enacted in the ro Hen. VII. (fir Ed- 
ward Poynings being then lord deputy, whence they are called 
Poynings' laws) one of which", in order to reſtrain the power as 
well of the deputy as the Iriſh parliament, provides, 1. That, 
before any parliament be ſummoned or holden, the chief gover- 
nor and council of Ireland ſhall certify to the king under the 
great ſeal of Ireland the conſiderations and cauſes thereof, and 
the articles of the a&ts propoſed to be paſſed therein. 2. That 
after the king, in his council of England, ſhall haye conſidered, 
approved, or altered the faid afts or any of them, and certified 
them back under the great ſeal of England, and ſhall have given 
licence to ſummon and hold a parliament, then the ſame ſhall be 
ſummoned and held; and therein the faid as fo certified, and 
no other, ſhall be propoſed, received, or rejected ”. - But as this 
precluded any law from being propoſed, but ſuch as were pre- 
conceived before the parliament was in being, which occaſioned 
many inconveniences and made frequent diflolutions neceſlary, it 
was provided by the ſtatute of Philip and Mary before cited, that 
any new propoſitions might be certified to England in the uſual 
forms, even after the ſummons and during the ſeſſion of parlia- 
ment. By this means however there was nothing left to the par- 
liament in Ireland, but a bare negative or power .of rejecting, not 
of propoſing or altering, any law. But the uſage now is, that 
bills are often framed in either houſe, under the denomination of 
«« heads for a bill or bills;” and in that ſhape they are offered to 
the conſideration of- the lord lieutenant and privy council : who, 
upon ſuch parliamentary intimation, or otherwiſe upon the ap- 
plication of private perſons, receive and tranſmit ſuch heads, or | 
reject them without any tranſmiſſion to England. And, with 
regard to Poynings' law in particular, it cannot be repealed or 
ſuſpended, unleſs the. bill for that purpoſe, before it be certified 
to England, be approved by both the houſes *. 


Cap. 4+ cat by 3: ke & M. » 4Inft. 353. 
C. 4. | | * Iriſh Stat. 11 Eliz, ft. 3, c, 39, 
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' Bu T the Iriſh nation, being excluded from the benefit of the 
Engliſh ſtatutes, were deprived of many good and profitable laws, 
made for the improvement of the common law :. and, the mea- 
ſure: of juſtice in both kingdoms becoming thereby no longer 
uniform, therefore it was enacted by another of Poynings' laws?, 


| that all ads of parliament, before made in England, ſhould be of 
force within the realm of Ireland*. But, by the fame rule that 


no laws made in England, between king John's time and Poyn- 
ings' law, were then binding in Ireland, it follows that no a&s. 
of the Engliſh parliament made fince the 1o Hen. VIH. do now 
bind the people of Ireland,. unleſs ſpecially named or included 


_ under general words*. And on the other hand it is equally clear, 


that where Ireland is particularly named, or is included under 
general words, they are bound by ſuch a&ts of parliament. For 


| this follows from the very nature and conſtitution of a dependent. 


Kate: dependence being very little elſe, but an obligation to- 
conform to the will or law of that ſuperior perſon or ſtate, upon 
which the inferior depends. The original and true ground of this. 


| ſuperiority, in the preſent caſe, is what we uſually call, though 


ſomewhat improperly, the right of conqueſt : a right allowed: 
by the law of nations, if not by that of nature; but which in 
reaſon and civil policy can mean nothing more, than. that, in or- 
der to put an end to hoſtilities, a compact is either expreſlly or. 
tacitly made between the conqueror and the eonquered, that if 
they will acknowlege the viftor for their maſter, he will treat. 
them for the future as ſubjects, and not as enemies *. 


bo T this ſtate of dependence being almoſt forgotten, and: 


ready to be diſputed by the Iriſh nation, it became neceſſary ſome 


years ago to declare how that matter really ſtood : and therefore 
by ſtatute 6 Geo. I. c. 5. it is declared, that the kingdom of 
Ireland ought to be ſubordinate to, and dependent upon, the 


imperial crown of Great Britain, as being inſeparably united: 


Y Cap. 22, ” | |  ® 12Rep. 112. 
* 4 Inf. q51,. " Puff, L, of N, viii, 6. Zh 
| . he: $; 
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thereto; and that the king's majeſty, with the conſent of the 
lords and commons of Great Britain in parliament, hath Forer 
to make laws to bind the people of Ireland. 


Tnvs we ſee how extenifively the laws of Ireland commu=- 
nicate with thoſe of England : and indeed ſuch communication 
is highly neceffary, as the ultimate reſort from the courts of juſ- 
tice in Ireland is, as in Wales, to thoſe in England ; a writ of 
error (in the nature of an appeal) lying from the king's bench in 
| Ireland to the king's bench in England ©, as 'the appeal from 


the chancery in Ireland lies immediately to the houſe of lords 


| here: 'it being expreſily declared, by the ſame ſtatute 6 Geo. I. 
C. 5. that the peers of Ireland have no juriſdiction to affirm or 
_ reverſe any judgments or decrees whatſoever. The propriety, 


and even neceſſity, in all inferior dominions, of this conſtitution, 


« that, though juſtice be in general adminiſtred by courts of 


 «« their own, yet that the appeal in the laſt reſort ought to:be to 
«the courts of the ſuperior ſtate,” is founded upon theſe two rea- 
ſons. 1. Becauſe otherwiſe the law, appointed or permitted to 
ſuch inferior dominion, might be inſenſfibly changed within it- 
ſelf, without the aſſent of the ſuperior. 2. Becauſe otherwiſe 
judgments might be given to the diſadvantage or diminution of 


the ſuperiority; or to make the dependence to be only of the 


perſon of the king, and not of the crown of England ©. 


 W1rTH regard to the other adjacent iſlands which are ſubje& 


to the crown of Great Britain, ſome of them (as the ifle of 
Wight, of Portland, of Thanet, &c.) are comprized within 
{ſome neighbouring county, and are therefore to be looked upon 


as annexed to the mother ifland, and part of the kingdom of 


England. But there are others, which require a more particular 


confideration. 


* This was law inthe time of Hen. VIII; diverſity of courts, c. bank le roy. 
as appears by the antient book, entituled, 4 Vaugh. 402. 


AND, 
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AND, firſt, the iſle of Man is a diſtinct territory from Eng- 
land and is not governed by our laws ; neither doth any a& of 
parliament extend to it, unleſs it be particularly named therein ; 
and then an adt of parliament is binding there*. It was formerly 
a ſubordinate feudatory kingdom, ſubject to the kings of Norway ; 
then to king John and Henry III of England; afterwards to the 
kings of Scotland; and then again to the crown of England : 
_ and at length we find king Henry IV claiming the iſland by right 
of conquelt ; and diſpoſing of it to the earl of Northumberland ; 
upon whoſe attainder it was granted (by the name of the lordſhip 
of Man) to fir John de Stanley by letters patent 7 Hen. IV *. In 
his lineal deſcendants it continued for eight generations, till the 
death of Ferdinando earl of Derby, A. D. 1594; when a con- 
troverſy aroſe concerning the inheritance thereof, between his 
daughters and William his ſurviving brother : upon which, and 
a doubt that was ſtarted concerning the validity of the original 
patent®*, the iſland was ſeiſed into the queen's hands, and after- 
wards various grants were made of it by king James the firſt ; 
all which being expired or ſurrendered, it was granted afreſh in 
7 Jac. I. to William earl of Derby, and the heirs male of his 
body, with remainder to his heirs general ; which grant was the 
next year confirmed by a& of parliament, with a reſtraint of the 
power of alienation by the ſaid earl and his ifſue male. On the 
| death of James earl of Derby, A. D. 1735, the male line of earl 
William failing, the duke of Atholl ſucceeded to the iſland as heir 
general by a female branch. In the mean time, though the title 
of king had long been diſuſed, the earls of Derby, as lords of | 
Man, had maintained a ſort of royal authority therein ; by aſ- 
ſenting or diſſenting to laws, and exerciſing an appellate juriſdic- 
tion. Yet, though no Engliſh writ, or proceſs from the courts 
of Weſtminſter, was of any authority in Man, an appeal lay from 
a decree of the lord of the iſland to the king of Great Britain in 
council. But, the diſtin& juriſdiction of this little ſubordinate 

* 4 Inſt. 284. 2 And. 116. | £ Camden. Eliz, A.D. 1594. 

* Selden. tit. hon. 1.3. b 1P, Ws, 329. | 
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royalty being found inconvenient for the purpoſes of public juſ- 
tice, and for the revenue, (it affording a commodious atlylum for 
debtors, outlaws, and ſmugglers) authority was given to the trea- 
\ury by ſtatute 12 Geo. I. c. 28. to purchaſe the intereſt of the 
| then proprietors for the uſe of the crown : which purchaſe was. 
at length completed in the year 1765, and confirmed by fta- 
| tutes 5 Geo: III. c. 26 and. 39. whereby the whole iſland and 
all it's dependencies, ſo granted as aforeſaid, (except the landed. 
property of the Atholl family, their manerial rights and emolu- 
ments, and the patronage of the biſhoprick * and other ecclefiaſti- 


cal benefices) are unalienably veſted in the. crown, and ſubjected. 
_ to the Beds of the Britiſh ADs and: cuſtoms. HE 


Tax iſlands of Jenin, Guernſey, Sark, Alderney, and their 
appendages, were parcel of the duchy of Normandy, and were. 
united to the crown of England by the firſt princes of the Nor- 
| man line. They are a by their own laws, which are for 
the moſt part the ducal cuſtoms of Normandy, being collected 
in an antient book of very great authority, entituled, /- grand 
 couſtumier. The king's writ, or proceſs from the courts of Weſt- 
minſter, is there of no force; but his commiſfon is. They are- 
not bound by common acts of our parliaments,. unleſs particularly. 
named ®, All cauſes are originally determined by their own offi-- 
_cers, the bailiffs and Jurats of the iſlands; but an. appeat Ho: 
from them to. the king in council, in the laſt reſort.. OS 


Bxs1DEs theſe adjacent iſlands, our more diſtant plantations: 
in America, and elſewhere, are alſo in ſome reſpe&s ſubject to the. 
Engliſh laws. Plantations, or colonies in diſtant. countries, are: 
either ſuch where the lands. are claimed by right of occupancy 
only, by finding them defart and uncultivated,, and peopling them. 
from the mother country ; or where, when already cultivated,. 
they have been either gained by conqueſt, or ceded to us. by. trea- 
| ties, And both theſe rights are founded upon the law: of nature, 


i 'The biſhoprick of Man, or. Sodow, or of Toh by Ratute 33 Hen, VIII. c, T9 


'  Sodor and Man, was formerly within the #* Inſt, 286, 


province of Canterbury, but annexed to that _ 
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or at leaſt upon. that of nations. But there is a difference between 
theſe two ſpecies of colonies, with reſpe& to the laws by which 
they are bound. For it hath been held!, that if an uninhabited 
country be diſcovered and planted by Engliſh ſubjeQs, all the 
Engliſh laws then in being, which are the birthright of every 
ſubje&”, are immediately there in force. But this muſt be un- 
derſtood with very many and very great reſtrictions. Such colo- 
niſts carry with them only ſo much of the Engliſh law, as is ap- 
plicable to their own ſituation and the condition of an infant co- 
lony ; ſuch, for inſtance, as the general rules of inheritance, and 
of proteftion from perſonal injuries. The artificial refinements 
and diſtinCtions incident to the property of a great and commer- 
cial people, the laws of police and revenue, (ſuch eſpecially as 
are inforced by penalties) the mode of maintenance for the eſta- 
bliſhed clergy, the juriſdiction of ſpiritual courts, and a multi- 
tude of other proviſions, are neither neceſſary nor convenient for 
them, and therefore are not in force. What ſhall be admitted 
and what rejected, at what times, and under what reſtrictions, 
muſt, in caſe of diſpute, be decided in the firſt inſtance by their | 
own provincial judicature, ſubjeCt to the revifion and control of 
the king in council, the whole of their conſtitution being alſo 
liable to be new-modelled and reformed, by the general ſuper- 
intending power of the legiſlature in the mother country. But 
in conquered or ceded countries, that have already laws of their 
own, the king. may indeed alter and change thoſe laws ; but, 
_ till he does actually change them, the antient laws of the coun- 
try remain, unleſs ſuch as are againſt the law of God, as in the 
caſe of an infidel country *®. Our American plantations are prin- 
cipally of this latter fort, being obtained in the laſt century either 
by right of conqueſt and driving out the natives (with what na- 
_ tural juſtice I ſhall not at preſent enquire) or by treaties. And 
therefore the common law of England, as ſuch, has no allowance 
_ or authority there ; they being no part of the mother country, 
but diſtinct (though dependent) dominions. They are ſubje&t 
\ 1 Salk. 411. 666, " + Rep. 17. Calvin's caſe, Show, Parl. 
»2P. WS, 75, C4 
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however to the control of the parliament ; though (like Ireland, 


Man, and the reſt) not bound by any acts of III unleſs 
particularly named. 


 W1rTH reſpe& to their interior polity, our colonies are 
properly of three ſorts. 1. Provincial eſtabliſhments, the con- 
ſtitutions of which depend on the reſpe&tive commiſſions iſſued 
by the crown to the governors, and the inſtrutions which 


uſually accompany thoſe commiſſions ; under the authority of 


- which, provincial aſſemblies are conſtituted, with the power of 
making local ordinances, not repugnant to the laws of England. 
2. Proprietary governments, granted out by the crown to indi- 
viduals, in the nature of feudatory principalities, with all the 
inferior regalities, and ſubordinate powers of legiſlation, which 
formerly belonged to the owners of counties palatine : yet ſtill. 
with theſe expreſs conditions, that the ends for which the grant 
was made be ſubſtantially purſued, and that nothing be attempt- 
ed which may derogate from the ſovereignty of the mother 
country. 3. Charter governments, in the nature of civil corpo- 
rations, with the power of making by-laws for their own inte- 
rior regulation, not contrary to the laws of England ; and with 
ſuch rights and authorities as are ſpecially given them in their 
feveral charters of incorporation. The form of government in 
moſt of them is borrowed from that of England. They have a. 
- governor named by the king, (or in ſome proprietary colonies by 
the proprietor) who is his repreſentative or deputy. - They have 
courts of juſtice of their own, from whoſe decifions an appeal 
Hes to the king in council here in England. Their general aſ- 
ſemblies which are their houſe of commons, together with their 
council of ſtate being their upper houſe, with the concurrence 
of the king or his repreſentative the governor, make laws ſuited 
_ to their own emergencies. But it is particularly declared by ſta- 
tute 7 & & W. HI. c. 22. that all laws, by-laws, uſages, and 
cuſtoms, which ſhall be in practice in any of the plantations, 
repugnant to any law, made or to be made in this kingdom re- 


lative to the faid plantations, ſhall be utterly void and of none 
eftect. 
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_ effe&. And, becauſe ſeveral of the colonies had claimed the ſole 
and excluſive right of impoſing taxes upon themſelves, the ſta- 
tute 6 Geo. II. c. 12. exprefily declares, that all his majeſty's 
_ colonies and plantations i in America have been, are, and of right 


ought to be, ſubordinate to and dependent upon the imperial 


crown and parliament of Great Britain; who have full power 
and authority to make laws and ſtatutes of ſufficient validity to 


bind the volotics and people of America, fubjeds of the crown 
| of Great Britain, in all caſes whatſoever. 


THESE are the ſeveral parts of the dominions of the crown 


_ of Great Britain, in which the municipal laws of England are 


not of force or authority, merely as the municipal laws of Eng- 
land. Moſt of them have probably copied the ſpirit of their own 
law from this original ; but then it receives it's ws. 75 ome and 


authoritative force, from being the law of the. country. 


As to any foreign dominions which may belong to the perſon 
of the king by hereditary deſcent, by purchaſe, or other acqui- 
 fition, as the territory of Hanover, and his majeſty's other pro- 
perty in Germany ; as theſe do not in any wiſe appertain to the 


crown of theſe kingdoms, they are entirely unconnected with the 


laws of England, and do not communicate with this nation in 
any reſpect whatſoever. The Engliſh legiſlature had wiſely re- 


marked the inconveniences that had formerly reſulted from do- 
minions on the continent of Europe; from the Norman territory 


which William the conqueror brought with him, and held in 


conjunction with the Engliſh throne ; and from Anjou, and it's 
appendages, which fell to Henry the ſecond by hereditary de- 
ſcent. They had ſeen the nation engaged for near four hundred 
years together in ruinous wars for defence of theſe foreign domi- 


nions; till, happily for this country, they were loſt under the 


reign of Henry the ſixth. They obſerved that, from: that time, the 
maritime intereſts of England were better underſtood and more 


cloſely purſued : that, in conſequence of this attention, the na- 


tion, as ſoon as ſhe had reſted from her civil wars, began at this 


_ period 
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period to flouriſh all at once; and became much more conſider- 
able in Europe, than when her princes were poſleſled of a larger 
territory, and her counſels diſtrated by foreign intereſts. This 
experience and theſe conſiderations gave birth to a conditional 
clauſe in the a&t* of ſettlement, which -veſted the.crown in his 
preſent majeſty's illuſtrious houſe, * that in caſe the crown ,and 
« imperial dignity of this realm ſhall hereafter come to any per- 


_ «« ſon not being a native of this kingdom of England, this nation 
_ « ſhall not be obliged to engage in any war for the defence of any 
<« dominions or territories which do not belong to the crown of 


«« England, without conſent of parhament.” 


W#x come now to conſider the kingdom of England ; in parti- 
cular, the dire and immediate ſubject of thoſe laws, concerning 


which we are to treat in the enſuing commentaries. And this 


comprehends not only Wales and Berwick, of which enough has 
been already ſaid, but alſo part of the ſea, The main or high 


ſeas are part of the realm of England, for thereon our courts of 
admiralty have juriſdiction, as will be ſhewn hereafter ; but they 


are not ſubje& to the common law?. This main ſea begins at 
the low-water-mark. But between the high-water-mark, and 
the low-water-mark, where the ſea ebbs and flows, the common 
law and the admiralty have d:viJum zmperium, an alternate juriſ- 


_ diction ; one upon the water, when it is full-ſea ; the other upon 
the land, when it is an ebb % 


Tar territory of Encinnd: is liable to two divitions; the one 


eccleſiaſtical, the other civil. 


I, Ta E eccleſiaſtical divifon i Is, primarily, into two provin- 
ces, thoſe of Canterbury and York. A province is the circuit of 
an arch-biſhop's juriſdiction. Each province contains divers dio- | 
ceſes, or ſees of ſuffragan biſhops ; whereof Canterbury includes 
twenty one, and York three ; beſides the biſhoprick of the iſle | 


© Stat. 12 & 13 Will, INT, E. 3. | 2 Finch, L, 78, 
Þ Co, Litt, 260, | 


of 
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of Man, which was annexed to the province of York by king 
Henry VIII. Every dioceſe 1s divided into archdeaconries, whereof 
there are ſixty in all; each archdeaconry into rural deanries, 
which are the circuit of the archdeacon's and rural dean's juriſ- 
diction, of whom hereafter ; and ' arvty deanry is divided into. 
pariſhes *, 


A PARISH: is: that circuit of ground in which the fouls un- 
der the care of one parſors or vicar do: inhabit. Theſe are com- 
puted to be near: ten thouſand in number*. How antient the di= 
viſion of pariſhes is, may at preſent be difficult to- aſcestain ; for 
it ſeems to be agreed on all: hands, that in the early ages of chriſ- 
_ tianity in this iſland, pariſhes were unknown, or at leaſt ſignified: 
the ſame that a dioceſe does now. There was then no appro- 
priation of eccleſiaſtical. dues: to:any particular church; but every 
man was at liberty to contribute his tithes to whatever prieſt or 
church he pleaſed, provided only that he did it: to ſome-s/ or, if 
he made no ſpecial appointment or \appropriation thereof, they 
were paid into the hands of the biſhop, whoſe duty it was to: 
diſtribute them among the clergy and for other _ purpoſes 
OY to Hos own ————— : 


Ms Camden ns Enaltand: was ; divided: into Rn "TR arch- 
biſhop Honorius about the year 630. Sir Henry Hobart " lays. 
it down that pariſhes were firſt erefted by the council of Lateran, 
which was held 4.D. 1179. Each widely differing from the. 
other, and both of them perhaps from the truth; which will 
probably be found in the medium between the tworextremes. For 

Mr Selden has clearly ſhewn *, that the clergy lived in common. 
without any diviſion of parifhes, long after the time mentioned 
| by Camden. And it appears from the Saxon laws, that pariſhes 
were in being long before the date of that council of Lateran, to- 
_ which they x are aſcribed by Hobart. 


”-Co. Lite. 94. | | uv in n his Britanma. 

+ Gibſon's Britan. » Hob. 296. 

r Seld, of tith.9.4. 2.Inſt, 646, Hob. 296. x. of tithes, C. 9, | 
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Ws find the diſtin&tion of pariſhes, nay even of mother- 

churches, ſo early as in the laws of king Edgar, about the year 
970. Before that time the conſecration of tithes was in general 
arbitrary ; that is, every/man paid his. own (as was before ob- 


ſerved) to what church or pariſh he pleaſed. But this being liable 


to be attended with either fraud, or at leaſt caprice, in the per- 


ſons paying ; and with either jealoufies or mean compliances. in 
ſuch as were competitors for receiving them ; it was now ordered 


by the law of king Edgar?, that < dentur omnes decimae primariae 


*«.erclefiae ad quam parochia pertiner.” However, it any thane, or 


great lord, had\a.church within his own demeſnes,  diſtin& from 


the mother-church, | in the nature of a private chapel ; then, 


provided ſuch church had a coemitery or conſecrated place of bu- 
rial belonging to it, he might allot one third of his tithes for the- 


maintenance. of the officiating miniſter : but, if it had no coemi- 
 tery, the thane muſt himſelf have maintained his chaplain by 


ſome other means; for in ſuch caſe all his tithes were ordained 
to be py to the Promarice ecele _ or mother-church *. : 


Th Is proves that the kingdom was then univerſally divided 


into pariſhes ; which diviſion happened probably not all at once, 


but by degrees. © For it ſeems pretty clear and certain that the 
boundaries of pariſhes were originally aſcertained by thoſe of a 
manor or manors : ſince it very ſeldom happens that a manor ex- 


tends/itfelf -over more pariſhes than one, though there are often 


many manors :1n'one pariſh. The lords, as chriſtianity ſpread it- 


| ſelf, began to-build churches upon their own demeſnes or waſtes, 


to accommodate their tenants in one or two adjoining lordſhips ; 


| and, in order to have divine ſervice regularly performed therein, 


obliged all their tenants to appropriate their tithes to the mainte-. 
nance. of 'the one officiating miniſter, inſtead of leaving them at 
liberty to diſtribute them among the clergy of the dioceſe in ge-_ 
neral: and this tract of Jand, the tithes whereof were ſo appro-. 


Y-ox, | DS.  — S Fbid" £2. See alſo. the Jaws of king 
| Canute, C. 11, about the year 1030. 
| _ priated, 


& 4+ the Laws of ENGLAND.  Tx5 
priated, formed a diſtin pariſh. Which will well enough account 
for the frequent intermixture of pariſhes one with another. For 
if a lord had a parcel of land detached from the main of his 
eſtate, but not ſufficient to form a pariſh of itſelf, it was natural 
for him to endow his newly ere&ted church with the tithes of 


| thoſe disjointed lands ; eſpecially if no church was then built i in 
any lordſhip _— to thoſe out-lying parcels. 


- Tavs pariſhes were gradually formed, and pariſh churches 
endowed with the tithes that aroſe within the circuit aſſigned. 
But ſome lands, either becauſe they were in the hands of irre- 
ligious and careleſs owners, or were ſituate in foreſts and defart 
places, or for other now unſearchable reaſons, were never uni- 
ted to any pariſh, and therefore continue to this day extraparo- 
chial; and their tithes are now by immemorial cuſtom payable 
to the king inſtead of the biſhop, in truſt and confidence that he 
will diſtribute them, for the general good of the church *: yet 
extraparochial waſtes and marſh-lands, when improved and 
drained, are by the ſtatute 17 Geo. II. c. 37. to be aſſeſſed to all 
parochial rates in the pariſh next adjoining. And thus much for 
the eccleſiaſtical diviſion of this kingdom. 


2. Tus civil diviſion of the territory of England is into coun- 
ties, of thoſe counties into hundreds, of thoſe-hundreds into ti- 
things or towns. Which diviſion, as it now ſtands, ſeems to owe 
it's original to king Alfred ; who, to prevent the rapines and diſ- 
orders which formerly prevailed in the realm, inſtituted tithings ; 
ſo called, from the Saxon, becauſe fer freeholders with their fa- 
milies compoſed one. Theſe all dwelt together, and. were ſureties 
or free pledges to the king for the good behaviour of each other; 
and, if any offence was committed in their diſtri, they were 
bound to have the offender forthcoming *. And therefore an- 


2 2Inſt. 647. 2 Rep. 44. Cro. Eliz. 512. * fatu firmiſſimo ſuſtinentur ; — guar hoc modo 
> Flt.1,47. This the laws of king Ed- © fiebat, quod ſub decennali . fidejufffone debe- 
ward the confeſlor, c. 20. very juſtly intitle *©* bart ee wniver/fr, &c.” | 
my ſumma et maxima /ecuritas,. per quam omnes | 
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tiently no man was ſuffered to abide in England above forty days, 
unleſs he were enrolled in ſome tithing or decennary ©, One of 
the principal inhabitants of the tithing is annually appointed to 
preſide over the reſt, being called the tithing-man, the head- 
borough, (words which ſpeak their own etymology) and in ſome 
_ countries-the borſholder, or borough's-ealder, vg ſuppoſed the 
diſcreeteſt man in the borough, town, or tithing *. 


TiTHINGS, towns, or vills, are re of the ſame fignification in 
law ; and are ſaid to have had, each of them, originally a church 
and celebration of divine ſervice, ſacraments, and burials © : 
though «that ſeems to be rather an ecclefiaſtical, than a civil diſ- 
tin&tion. The word 7own or vill is indeed, by the alteration of 
times and language, now become a generical term, comprehend- 
ing under it the ſeveral ſpecies of cities, boroughs, and common 
towns. A city is a town incorporated, which is or hath been 
the ſee of a biſhop ; and though the biſhoprick be diſſolved, as 
_ at Weſtminſter, yet ſtill it remaineth a city *. A borough is now 
underſtood to be a town, either corporate or not, that ſendeth 
burgeſles to parliament*. Other towns there are, to the num- 
ber fir Edward Coke ſays® of 8803, which are neither cities 
nor boroughs ; ſome of which have the privileges of markets, 
and others not ; but both are equally towns in law. To ſeveral 
of theſe towns there are ſmall appendages belonging, called ham- 
| tets; which are taken notice of in the ſtatute of Exeter*', which 
' makes frequent mention of entire vills, demi-vills, and hamlets. 
Entire vills fir Henry Spelman * conjeftures to have confiſted of 
ten freemen, or frank-pledges, demi-vills of fave, and hamlets of 
leſs than five. Theſe little colletions of houſes are ſometimes 
under the ſame adminiſtration as the town itſelf, ſometimes go- 
verned by ſeparate officers; in which laſt caſe they are, to ſome 
purpoſes in law, looked upon as un __ Theſe _—_ 


| M4 is | E Litt. $. 104. 
s Finch. L.8. » 1Inft, 116 
* 1 Inft. 115. 7 i 14 Edw. I. 

f Co. Litt. 109, « Gloſf, 274. 


as 
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as was before hinted, contained each originally but one pariſh, 
and one tithing ; though many of them now, by the encreaſe 


of inhabitants, are divided into ſeveral pariſhes and tithings : 


and, ſometimes, where there is but one pariſh there are two or 
more vills or tithings. 


As ten families of frecholders made up a town or tithing, ſo 
ten tithings compoſed: a ſuperior diviſion, called a hundred, as 
conſiſting of ten times ten families. The hundred is governed by 
an high conſtable or bailiff, and formerly there was regularly held 
in it the hundred court for the trial of cauſes, though now fallen 


into diſuſe. In ſome of the more pn counties theſe hun- 
dreds are called on comme got 2h 


Taz ſubdiviſion of hundreds into tithings ſeems to be moſt 
peculiarly the invention of Alfred: the inſtitution of hundreds. 
themſelves he rather introduced than invented. For they ſeem 

to have obtained in Denmark ®: _ and: we find that in France a 
| regulation of this fort was made above two hundred years before; 
| ſet on foot by Clotharius and Childebert, with a view of obliging 
each diſtri to anſwer for the robberies committed in it's own 
diviſion. Theſe diviſions were, in that country, as well military 
as Civil; and each contained a hundred freemen ; who were ſub- 
ject to an officer called the centenarivs; a number of which cen- 
tenarii were themſelves ſubje& to a ſuperior officer called the 
count or comes”. And indeed ſomething like this inſtitution of 
hundreds may be traced back as far as the antient Germans, from 
 whomwere derived both the Franks who became maſters of Gaul, 
| and the Saxons who ſettled in England : for both the thing and 

| the name, as a territorial afſemblage of perſons, from which af- 
terwards the territory itſelf might probably receive it's denomi- 
nation, were well known to that warlike people. ** Center ex 
« fingulis pagis funt, rdque ipſum inter ſuos Vocantur 3 et quod prims. 
* numerus futt, jam nomen et honor eft *."" 


, Seld.. in Forteſc. c. 24. | OM Monteſq. Sp. L. 30. 17. 
» Seld. tit. of hon. 2.5.3. * Tacit. de morib. German. 6. 
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AN indefinite number of theſe hundreds we up a county or - 
ſhire. Shire is a Saxon word ſignifying a diviſion ; but a county, 
comitatus, is plainly derived from comes, the count of the Franks; "s 
that is, the earl, or alderman (as the Saxons called him) of the 
ſhire, to whom the government of it was intruſted. This he 
uſually exerciſed by his deputy, ſtill called in Latin wice-comes, 
and in Engliſh the ſheriff, - ſhrieve, or ſhire-reeve, ſignifying the. 
officer of the ſhire ; upon whom by proceſs. of time the civil ad- 

| miniſtration of it is now totally deyolved. In ſome counties there 
iS an intermediate diviſion, between the ſhire and the hundreds, 
as lathes in Kent, and. rapes in Suſſex, | each of them containing 
about three or four hundreds apiece. Theſe had formerly theic 

| lathe-reeves and rape-Teeves, aCting in ſubordination to the ſhire-_ 
reeve. Where a county is divided into 7hree of theſe intermediate 
juriſdictions, they are called trithings?, , which, were antiently 
governed by. a trithing-reeve. | Theſe trithings Kill ſubſiſt in the 
large county of York, where by. an eaſy corruption they are de- 
nominated ridings; the north, the eaſt, and the weſt-riding.. 

The number of counties in England and Wales have been difte- 
rent at different times : at preſent. there: $ are e forty in England, 
and twelve in LW Wes, | 
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"Twas EE of theſe counties; ne. — <-r Dngg and Lancaſter,. 
are called counties palatine. The two former are ſuch by pre- 
{cription, or immemorial cuſtom ; or, at leaſt as old as the Nor- 
man conqueſt *: the latter was created by king Edward III, in 
favour of Henry, Plantagenet, firſt earl and then duke of Lancaſter, 
whoſe heireſs John of Gant the king's ſon had married; and after- 
wards confirmed in parliament, to honour John of Gant himſelf, 
whom, on the death of his father-in-law, he had alſo created 

| duke of Lancaſter", Counties palatine are fo called a palati; 
becauſe the owners thereof, the earl of Cheſter, the bithop of 
Durham, and the duke of Lancaſter, had in thoſe counties Jura. 


? LL, Eqdw. © 34. , * Plowd. 215. 
4 Seld, tit. hou. 2. g, 8.. | 


regalha, 
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regalia, as fully as the king hath in his palace ; regalem poreſfta- 
tem in omnibus, as Brafton expreſſes it*. They might pardon trea- 
ſons, murders, and felonies ; they appointed all Judges and juſ- 
tices of the peace ; all writs and inditments ran in their names, 
| as in other counties in the king's; and all offences were faid to 
be done againſt their peace, and not, as in other places, contra 
pacem domini regis*. And indeed by the antient law, in all pecu- 
liar juriſdictions, offences were ſaid to be done againſt his peace 
in whoſe court they were tried ; in a court leet, contra pacem do- 
mini; in the court of a corporation, contra pacem ballivorum ; in 
_ the ſheriff's court or tourn, contre pacem vice-comitis*, Theſe 
palatine privileges were in all probability originally granted to the 
counties of Cheſter and Durham, becauſe they bordered upon 
enemies countries, Wales and Scotland ; in order that the owners, 
| being encouraged by. ſo large an authority, might be the more 
watchful in it's defence ; and that the inhabitants, having juſtice 
adminiſtered at home, might not be obliged to go out of the 
county, and leave it open to the enemies incurſions. And upon 
this account alſo there were formerly two other counties palatine, 
Pembrokeſhire and Hexhamſhire, the latter now united with 
Northumberland : but theſe were aboliſhed by parliament, the 
former in 27 Hen. VIII, the latter in 14 Eliz. And in 
27 Hen. VIII hkewiſe, the powers before-mentioned of owners. 
_ of counties palatine were abridged ; the reaſon for their conti- 
nuance in 4 manner ceaſing : though ſtill all writs are witneſſed 


in their names, and all torfeitures for treaſon by the common 
law accrue to them ” 


Or theſe three, the county of Durham is now the only one 
remaining in the hands of a ſubje&. For the earldom of Cheſter, 
as Camden teſtifies, was united to the crown by Henry IIL, and 
has ever fince given title to the king's eldeſt ſon. And the county 
palatine, or duchy, of Lancaſter was the property of Henry of 
Bolinbroke, the ſon of John of Gant, at the time when he wreſted 


ia C4. - Yo  ® Seld: in Hengham magn. c. 2. 
"þ 4 Inſt, 204. Non 4 Inſt, 20g» ny | 
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the crown from king RichardlI, and aſſumed the title of Henry IV. 
But he was too prudent to ſuffer this to be united to the crown, 
leſt, if he loſt one, he ſhould loſe the other alſo. For, as Plow- 


 den* and fir Edward Coke? obſerve, © he knew he had the 


« duchy of Lancaſter by ſure and indefeafible title, but that his 


 « title to the crown was not ſo aſſured : for that after the deceaſe 


« of Richard II the right of the crown was in the heir of Lionel 


«duke of Clarence, ſecond ſon of Edward III ; John of Gant, 


« father to this Henry IV, being but the Fourth ſon.” And there- 
fore he procured an a&t of parliament, in the firſt year of his 
reign, to keep it diſtin& and ſeparate from the crown, and fo it. 
deſcended to his fon, and grandſon, Henry V, and Henry VI. 
Henry VI being attainted in 1 Edw. IV, this duchy was declared 


m parliament to have become forfeited to the crown *, and at the 


ſame time an a&t was made to keep it ſtill diſtinCt and ſeparate 
from other inheritances of the crown. And in 1 Hen. VII another 
att was made to veſt the inheritance thereof in Henry VII and 


his heirs; and in this ſtate, fay fir Edward Coke* and Lambard?, 


V!Z. in the natural heirs or poſterity of Henry VII, did the right 
of the duchy remain to their days ; a ſeparate and diſtinct inhe- 


'ritance from that of the crown of England. 


- Tue iſle of Ely is not a county palatine, though ſometimes 
erroneouſly called fo, but only a royal franchiſe ; the biſhop 
having, by grant of king Henry the firſt, ;ura regaha within the 


| iſle of Ely, and thereby he EXErCiſes a FEE over r all cauſes, 
as well criminal, as civil ©, 


*.-216. 

y 4 Inſt. 205. 

z 1Ventr. 155. 

* 4Infſt. 206. 

'Þ Archeion. 233» 
© If this notion of. Lambard and Coke 
be well founded, (which is not altogether 
certain) it. might have become a very cu- 
rious queſtion at the time of the revolution 


in 1688, in whom the right of the duchy 


| remained after king James's abdication, 


The attainder indeed of the pretended | 


prince of Wales (by ſtatute 43W.III. c.3.) 


has now put the matter out of doubt. And 
yet, to give that attainder it's full force in 
this reſpe&, the obje@ of it muſt have been 


ſuppoſed legitimate, elſe he had no Intereſt 
to age 


"4 ink. 220, 
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Ti ERE are alſo counties corporate 3 ; which are certain cities 
and towns, ſome with more, ſome with leſs territory annexed 
to them ; to which out of ſpecial grace and favour the kings of 
England have granted to be counties of themſelves, and not 
to be comprized in any other county; but to be governed by 
their own ſheriffs and other magiſtrates, ſo that no officers of 
the county at large have any power to intermeddle therein. . 
Such are London, York, Briſtol, Norwich, Coventry, and many 
others. And thus much of the countries ſubject to the laws of 
Eagiad. 


COMMENTARIES 
ON THE 
LAWS or ENGLAND. 
Book THE FIRST. 


Or THE RIGHTS or PERSONS. 


 CrHaeTER THE FIRST. 


Or TH a350LUTs RIGHTS or INDIVIDUALS. 


HE objects of the laws of England are ſo very 
numerous and extenſive, that, in order to confider 
them with any tolerable eaſe and perſpicuity, it will 
be neceſſary to diſtribute them methodically, under 


proper and diſtinct heads ; avoiding as much as poſſible diviſions 
too large and comprehenſive on the one hand, and too trifling | 
and minute on the other ; both of which are equally productive 
of confuſion. 


&- | N ow, 
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N ow, as municipal law is a rule of civil condu&, command- 
ing what is right, and prohibiting what is wrong ; or, as Cicero*,. 
and after him our Bra&on®, have exprefled it, /ando zuſta, jubens 
honeſta et prohibens contraria ; it follows, that the primary and 
principal objects of the law are RIGHTs, and wRonGs. In 
the proſecution therefore of theſe commentaries, I ſhall follow 
this very ſimple and obvious diviſion ; and ſhall in the firſt place 
conſider the rights that are commanded, and RP the as. 3 
that are forbidden by the laws of OO. 


R1 GnTs are however liable to another ſubdiviſion ; being 
_ either, firſt, thoſe which concern and are annexed to the perſons 
of men, and are then called jzra perſonarum or the r1ghts of per- 
ſons ; or they are, ſecondly, ſuch as a man may acquire over exter- 
nal objects, or things unconnected with his perſon, which are 
ſtiled 7ure rerum or the rights of things. Wrongs allo are diviſible 
into, firſt, private wrongs, which, being an infringement merely. 
of particular rights, concern individuals only, and are called civil 
injuries ; and ſecondly, public wrongs, which, being a breach of 
' general and public rights, affect the whole community, and are 
called crimes and miſdemeſnors. 


TH x objects of the laws of England falling into- this fourfold, 
diviſion, the preſent commentaries will therefore conſiſt of the. 
four following parts: 1. The rights of perſons; with the means 
whereby ſuch rights may be either acquired or loſt. 2. The rights 
of things; with the means alſo of acquiring and lofing 4 
3. Private wrongs, or Civil injuries; with the means of redrefling 
them by law. 4. Public wrongs, or crimes and miſdemeſnors ;. 
with the means of prevention and puniſhment. 


We are now, firſt, to conſider the rights of perſons ; ; with. 
_ the means of qwong and _ them. 


* 11 Philgp. 12, | | d LL; 4, 
N ow 
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Now the rights of perſons that are commanded to be obſer- 
ved by the municipal law are of two forts ; firſt, ſuch as are due 
from every Citizen, which are uſually called civil duties; and, 
ſecondly, ſuch as belong 7s him, which is the more popular ac- 
ceptation of rights or jura. Both may indeed be comprized in 
this latter diviſion ; for, as all ſocial duties are of a relative na- 
ture, at the ſame time that they are due from one man, or ſet of 
men, they muſt alfo be due fo another. But I apprehend it will 
be more clear and eaſy, to conſider many of them as duties re- 
quired from, rather'than as rights belonging to, particular per- 
ſons. Thus, for inſtance, allegiance is uſually, and therefore moſt 
eaſily, conſidered as the duty of the people, and protection as the 
_ duty of the magiſtrate; and yet they are, reciprocally, the rights 
as well as duties of each other. Allegiance is the right of the 
magiſtrate, and proteCtion the right of the people. 


PERs$0Ns alſo are divided by the law into either natural per- 
ſons, or artificial. Natural perſons are ſuch as the God of nature 
formed us; artificial are ſuch as are created and deviſed by human 
laws for the purpoſes of ſociety and government ; which are call- 
ed corporations or bodies politic. 


THe rights of perſons confidered in their natural capacities 
are alſo of two forts, abſolute, and relative. Abſolute, which 
are ſuch as appertain and belong to particular men, merely as in- 
dividuals or fingle perſons : relative, which are incident to them 
as members of ſociety, and ſtanding in various relations to each 
other. The firſt, that i iS, abſolute rights, will be the ſubject of 
the preſent FREIE: 


By the abſolute rights of individuals we mean thoſe which 
are ſo in their primary and ſtricteſt ſenſe ; ſuch as would belong 
to their perſons merely in a ſtate of nature, and which every man 
1s intitled to enjoy whether out of lociety or in it. But with re- 
gard to the abſolute duties, which man is bound to perform con- 


Q 2 ſidered 
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ſidered as a mere individual, it is not to be expected that any hu- 
man municipal laws ſhould at all explain or enforce them. For 
the end and intent of ſuch laws being only to regulate the beha- 
viour of mankind, as they are members of ſociety, and ſtand in 
various relations to each other, they have conſequently no buſi- 
neſs or concern with any but ſocial or relative duties. Let a man_ 
therefore be ever ſo abandoned in his principles, or vitious in his 
practice, provided he keeps his wickedneſs to himſelf, and does 
not offend againſt the rules of public decency, he is out of the 
reach of human laws. But if he makes his vices public, though | 
they be ſuch as ſeem principally to affe&t himſelf, (as drunken- 
neſs, or the like) they then become, by the bad example they 
| ſet, of pernicious effeQs to ſociety ; and therefore it is then the 
buſineſs of human laws to corre&t them. Here the circumſtance 
of publication is what alters the nature of the caſe. Public ſo- 
briety is a relative duty, and therefore enjoined by our laws; 
private ſobriety is an abſolute duty, which, whether it be per- 
formed or not, human tribunals can never know ; and therefore 
they can never enforce it by any civil ſanction. But, with reſpect 
to r:g/ts, the caſe is different. Human laws define and enforce 
as well thoſe rights which belong to a man conſidered as an in- 
- dividual, as thoſe which belong to him conſidered as related to 
others. 


FoR the principal aim of ſociety is to protect individuals in 
the enjoyment of thoſe abſolute rights, which were veſted in 
_ them by the immutable laws of nature ; but which could not be 
preſerved in peace without that mutual affiſtance and intercourſe, 
which 1s gained by the inſtitution of friendly and focial commu- 
nities. Hence it follows, that the firſt and primary end of human | 
laws is to maintain and regulate theſe a4/o/ute rights of indivi- 
duals. Such rights as are ſocial and re/ative reſult from, and are 
poſterior to, the formation of ſtates and ſocieties : ſo that to 
maintain and regulate theſe is clearly a ſubſequent conſideration. 
And therefore the principal view of human laws is, or ought al- 
ways to be, to explain, protect, and enforce ſuch rights as are 
| abſolute, 
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abſolute, which in themſelves are few and fimple ; and, then, 
ſuch rights as are relative, which ariſing from a variety of con- 
_ nexions, will be far more numerous and more complicated. Theſe 
will take up a greater ſpace in any code of laws, and hence 
may appear to be more attended to, though in reality they are 
not, than the rights of the former kind. Let us therefore pro-. 
ceed to examine how far all laws ought, and how far the laws of 
England aQtually do, take notice of theſe abſolute rights, and 
proviee for their laſting ſecurity. 


Tre abſolute rights of man, conſidered as a fres agent, en- 
 dowed with diſcernment to know good from evil, and with power 
of chooſing thoſe meaſures which appear to him to be moſt de- 
firable, are uſually ſummed up in one general appellation, and 
denominated the natural liberty of mankind. This natural liberty | 
conſiſts properly in a power of acting as one thinks fit, without 
any reſtraint or control, unleſs by the law of nature ; being a 
right inherent in us by birth, and one of the gifts of God to man 
at his creation, when he endued him with the faculty of free- 
will. But every man, when he enters into ſociety, gives up a part 
of his natural liberty, as the price of ſo valuable a purchaſe; and, 
in conſideration of receiving the advantages of mutual commerce, 
obliges himſelf to conform to thoſe laws, which the community 
has thought proper to eſtabliſh. And this ſpecies of legal obe- 
dience and conformity 1s infinitely more defirable, than that wild 
and ſavage liberty which is ſacrificed to obtain it. For no man, 
that conſiders a moment, would wiſh to retain the abſolute and 
_ uncontroled power of doing whatever he pleaſes; the conſequence 
of which is, that every other man would alſo have the ſame 

power ; and then there would be no ſecurity to individuals ins 
any of the enjoyments of life. Political therefore, or civil, li- 
berty, which is that of a member of ſociety, is no other than 
natural liberty ſo far reſtrained by human laws (and no farther) as 
| ts neceſſary and expedient for the general advantage of the pub- 
lic*®. Hence we may colle& that the law, which reſtrains a 


© Facultas Gus, quod cuique facere libet, = guid jure prohibetur. Inft, 1.3.1 
man 
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man from doing miſchief to his fellow citizens, though it dimi- 
niſhes the natural, increaſes the civil hberty of mankind : but 
every wanton and cauſeleſs reſtraint of the will of the ſubject, 
whether practiced by a monarch, a nobility, or a popular afſem- 
bly, is a degree of tyranny. Nay, that even laws themſelves, 
whether made with or without our conſent, if they regulate and 
conſtrain our conduct in matters of mere indifference, without 
any good end in view, are laws deſtructive of liberty : whereas if 
any public advantage can ariſe from obſerving ſuch precepts, the 
_ control of our private inclinations, in one or two particular points, 
will conduce to preſerve our general freedom in others of more 
importance ; by ſupporting that ſtate, of ſociety, which alone can 
ſecure our independence. Thus the ſtatute of king Edward IV *, 
which forbad the fine gentlemen of thoſe times (under the de- 
gree of a lord) to wear pikes upon their ſhoes or boots of more 
than two inches in length, was a law that favoured of oppreſſion ; 
becauſe, however ridiculous the faſhion then in uſe might appear, 
the reſtraining it by pecuniary penalties could ſerve no purpoſe of 
common utility. But the ſtatute of king Charles II*, which pre- 
ſcribes a thing ſeemingly as indifterent ; v2. a dreſs for the dead, 
who are all ordered to be buried in woollen ; is a law conſiſtent 
' with public liberty, for it encourages the ſtaple trade, on which 
in great meaſure depends the univerſal good of the nation. So 
| that laws, when prudently framed, are by no means ſubverſive 
but rather introduCtive of liberty ; for (as Mr Locke has well ob=_ 
ſerved*) where there is no law, there is no freedom. But then, 
'on the other hand, that conſtitution or frame of government, 
that ſyſtem of laws, is alone calculated to maintain civil liberty, 
which leaves the ſubje& entire maſter of his own conduct, ex- 
cept in thoſe points wherein the public good requires ſome direc- 
tion or reſtraint. 


TH idea and practice of this political or civil liberty flouriſh 
in their higheſt vigour in theſe Tingooms, where it falls little 


d ;zEdw.IV.c.s. f on Gov. p.2. $.57. 
© 20Car. Il. K.4. c. 3. 
ſhort 
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ſhort of perfection, and can only be loſt or deſtroyed by the folly 
or demerits of it's owner : the legiſlature, and of courſe the 
laws of England, being peculiarly adapted to the preſervation of 
this ineſtimable bleſſing even in the meaneſt ſubje&t. Very diffe- 
rent from the modern conſtitutions of other ſtates, on the conti- 
nent of Europe, and from the genius of the imperial law ; which 
in general are calculated to veſt an arbitrary and deſpotic power 
of controlling the actions of the ſubject in the prince, or in a few 
grandees. And this ſpirit of liberty is fo deeply implanted in our 
conſtitution, and rooted even in our very ſoil, that a flave or a 
negro, the moment he lands in England, falls under the pro- 
tection of the laws, and ſo far becomes a freeman 5; though the 
maſter's right to his ſervice may probably {till continue. 


Tz z abſolute rights of every Engliſhman (which, taken in a 
political and extenſive ſenſe, are uſually called their liberties) as 
they are founded on nature and reaſon, ſo they are coeval with 
our form of government ; though ſubject at times to fluctuate 
and change : their eſtabhſhment ( excellent as it is) being ſtill 
human. At ſome times we have ſeen them depreſſed by over- 
bearing and tyrannical princes ;. at others fo luxuriant as even to 
tend to anarchy, a worſe itate than tyranny itſelf, as any govern- 
ment is better than none at all. But the vigour of our free con- 
ſtitution has always delivered the nation from theſe embaraſſ- 
ments, and, as ſoon as the convulſions conſequent on the ſtruggle | 
have been over, the ballance of - our rights and liberties has ſet-_ 
tled to it's proper level; and their fundamental articles have been 
from time to time aſſerted in parliament, as often as they were 
thought to be in danger. 


FiRsT, by the great charter of liberties, which was obtain- 
ed, ſword in hand, from king John ; and afterwards, with ſome 
alterations, confirmed in parliament by king Henry the third, his 
ſon. Which charter contained very few new grants ; but, as fir 
Edward Coke® obſerves, was for the moſt part declaratory of the 
$ Salk, 666, See ch. 14. b 2 Inſt, proem, | 

| principal 
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principal cons of the fundamental laws of England. After- 
wards by the ſtatute called confirmatio cartarum', whereby the 
great charter is directed to be allowed as the common law ; all 
judgments contrary to it are declared void ; copies of it are or- 
dered to be ſent to all cathedral churches, and read twice a year 
to the people; and ſentence of excommunication is direCted to 
| be as conſtantly denounced againſt all thoſe that by word, deed, 
or counſel act contrary thereto, or in any degree infringe it. 
Next by a multitude of ſubſequent corroborating ſtatutes, (fir 
Edward Coke, I think, reckons thirty two®,) from the firſt Ed- 
ward to Henry the fourth. Then, after a long interval, by the 
. petition of right; which was a parliamentary declaration of the 
liberties of the people, afſented to by king Charles the firſt in 
| the beginning of his reign. Which was cloſely followed by the 
ſtill more ample conceſſions made by that unhappy prince to his 
parliament, before the fatal rupture between them ; and by the 
' many falutary laws, particularly the habeas corpus act, paſſed un- 
der Charles the ſecond. To theſe ſucceeded the bill of rights, or 
_ declaration delivered by the lords and commons to the prince and 
princeſs of Orange 13 February 1688 ; and afterwards enacted in 
parliament, when they became king and queen : which declara- 
tion concludes in theſe remarkable words : *« and they do claim, 
« demand, and inſiſt upon all and ſingular the premiſes, as their 
£ undoubted rights and liberties.” And the act of parliament it- 
ſelf! recognizes * all and ſingular the rights and liberties aſſerted 
« 2nd claimed in the ſaid declaration to be the true, antient, and 
« indubitable rights of the people of this kingdom.” Laſtly, 
theſe liberties were again aſſerted at the commencement of the 
preſent century, in the a&? of ſettlement”, whereby the crown was 
| limited to his preſent majeſty's illuſtrious. houſe, and ſome new 
- proviſions were added at the ſame fortunate aera for better ſecu- 
ring our religion, laws, and liberties ; which the ſtatute declares 
to be © the birthright of the people of England ;” according to 
the antient doctrine of the common law *, 

| i 2c Edw. Il. ls mn 12&13W.1IL cz. 


k 2 Inſt. proem, a Plowd, 55. 
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Tnvs much for the declaration of our rights and liberties. 
The rights themſelves, thus defined by theſe ſeveral ſtatutes, con- 
fiſt in a number of private immunities ; which will appear, from 
what has been premiſed, to be indeed no other, than either that 
reſduum of natural liberty, which is not required by the laws of 
| ſociety to be ſacrificed to public convenience ; or elſe thoſe civil 
privileges, which ſociety hath engaged to provide, in lieu of the 
natural liberties ſo given up by individuals. Theſe therefore were 
formerly, either by inheritance or purchaſe, the rights of all man- 
kind ; but, in moſt other countries of the world ik now more 
or leſs debaſed and deſtroyed, they at preſent may be ſaid to re- 
main, in a peculiar and emphatical manner, the rights of the 
people of England. And theſe may be reduced to three princi- 
pal or primary articles ; the right of perſonal ſecurity, the right 
of perſonal liberty, and the right of private property : becauſe. 
as there is no other known method of compulſion, or of abridg- 
ing man's natural free will, but by an infringement or diminu- 
tion of one or other of theſe important rights, the preſervation 
of theſe, inviolate, may juſtly be faid to include the preſervation 

of our civil immunities in their largeſt and moſt extenſive ſenſe. 


4, THe right of perſonal ſecurity conſiſts in a cries s legal 


and uninterrupted enjoyment of his lite, his limbs, his body, his 
| health, and his reputation. 


” LiFE is the immediate gift of God, a right inherent by 
Nature in every individual; and it begins 1 in contemplation of law 
as ſoon as an infant is able to ſtir in the mother's womb. For if 
a woman 1s quick with child, and by a potion, or otherwile, 
killeth it in her womb; or if any one beat her, whereby the 
child dieth in her body, and ſhe is delivered of a dead child; 
this, though not murder, was by the antient law homicide or 
manſlaughter *. But fir Edward Coke doth not look upon this 


* Sz aliquis mulitrem praegnantem percuſſerit, maxime fi fuerit animatum, facit homiciaium. 
wel ei venenum dederit, per quod fecerit abor- Bratton, /. 3. c.21. 


rivam; /i puerferium jam formatum fuerit, et R offence 
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_ offence in quite ſo atrocious a light, but merely as a heinous miſ- 
demeſnor P, 


An infant #2 ventre fa mere, or in the mother's womb, is ſup- 

poſed in law to be born for many purpoſes. It is capable of ha- 
ving a legacy, or a ſurrender of a copyhold eſtate made to it. It 
may have a guardian afligned to it; and it is enabled to have an 
eſtate limited to it's uſe, and to take afterwards by ſuch limita- 
tion, as if it were then aQually born*. And in this point the 
civil law agrees with ours *, 


2. A MAN's Keade (by which for the preſent we only un- 
derſtand thoſe members which may be uſeful to him in fight, 
and the loſs of which only amounts to mayhem by the common 
| law) are alſo the gift of the wiſe creator ; to enable man to pro- 
te& himſelf from external injuries in a ſtate of nature. To theſe 
therefore he has a natural inherent right; and they cannot be 


wantonly deſtroyed or diſabled without : a manifeſt breach of civil 
TY 


BoTH the life and limbs of a man are of ſuch high value, 

| In the eſtimation of the law of England, that it pardons even 
homicide if committed /e defendendo, or in order to preſerve them. 
For whatever is done by a man, to fave either life or member, is 
looked upon as done upon the higheſt neceſlity and compultion. 
Therefore if a man through fear of death or mayhem is prevailed 
upon to execute a deed, or do any other legal a&; theſe, though 
accompanied with all other the requiſite ſolemnities, may be af- 
terwards avoided, if forced upon him by a well-grounded appre- 
henſion of loſing his life, or even his limbs, in caſe of his non- 
compliance ©. And the ſame is alſo a ſufficient excuſe for the com- 
muſion of many miſdemeſnors, as. will appear in the fourth book.. 


? 3Inſt, 50. * Oui in utero ſunt, in jure civili intelligun- 
| © Stat, 12 Car. II, ec. 24. tur in rerum natura eſſe, cum de eorum commodo 
_T Stat, 10 & 13 W, 111, c. 16, agatur. FF. 1.5.26, | 


t 2 Inſt, 483. Ns 
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The conſtraint a man is under in theſe circumſtances is called in 


law dureſs, from the Latin durities, of which there' are two ſorts ; 
dureſs of impriſonment, where a man actually loſes his liberty, 
of which we ſhall preſently ſpeak ; and dureſs per minas, where 
the hardſhip is only threatened and impending, which is that we 


are now diſcourſing of. Dureſs per minas is either for fear of loſs 
of life, or elſe for fear of mayhem, or loſs of limb. And this 
fear muſt be upon ſufficient reaſon ; © non,” as Bratton expreſſes 


it, <* ſuſpicto cujuftiber vant ef meticulo oft hominis, ſed talis qui poſit 
6 cuders m virum conſtantem ; talis enim debet efſe metus, qut in ſe 
* contineat vitae periculum, aut corporis cruciatum®.” A fear of 


battery, or being beaten, though never ſo well grounded, is no 
dureſs ; neither is the fear of having one's houſe burned, or one's 


goods taken away and deſtroyed ; becauſe in theſe caſes, ſhould 
the threat be performed, a man may have fatisfaQtion by recover- 
ing equivalent damages ” : but no ſuitable atonement can be made 


J for the loſs of life, or limb. And the indulgence ſhewn to a man 


under this, the principal, ſort of dureſs, the fear of loſing his 
life or limbs, agrees alſo with that maxim of the civil law ; g- 
noſcitur et qui Janguinem fuum yuanrer qualiter redemptum voluit ©. 


Tus law not only regards life and member, and protects every 
man in the enjoyment of them, but alſo furniſhes him with every 


thing neceſſary for their ſupport. For there is no man fo indigent | 
_ or wretched, but he may demand a ſupply ſufficient for all the 


neceſſities of life from the more opulent part of the community, 
by means of the ſeveral ſtatutes enacted for the relief of the poor, 
of which in their proper places. A humane proviſion; yet, though 
di&tated by the principles of ſociety, diſcountenanced by the Ro- 


man laws. For the edicts of the emperor Conſtantine command- 
' Ing the public to maintain the children of thoſe who were unable 


to provide for them, in order to prevent the murder and expoſure 


of infarts, an inſtitution founded on the ſame principle as our 


u }, 2. IEA * FF 48. 21. I. 
" 2 Inſt. $3. 294 | 


= | foundling 
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foundling hoſpitals, though comprized in the Theodoſian © code”, A 


were rejected i in Juſtinian's collection. 


Turst Adv of life and member, can only be determined 
by the death of the perſon ; which is either a civil or natural 
death. The civil death commences if any man be baniſhed the 
realm * by the proceſs of the common law, or enters into religion; 


_ that is, goes into a monaſtery, and becomes there a monk pro- 


feſſed : in which caſes he is abſolutely dead in law, and his next 
heir ſhall have his eſtate. For, fuch baniſhed man is entirely cut 


off from ſociety; and ſuch a monk, upon his profefiion, renoun- 


ces ſolemnly all ſecular concerns : and beſides, as the popiſh clergy 
claimed an exemption from the duties of civil life and the com- 
mands of the temporal magiſtrate, the genius of the Engliſh 


| law would not ſuffer thoſe perſons to enjoy the benefits of ſociety, 
who ſecluded themſelves from it, and: refuſed to ſubmit to it's re- 


gulations*. A monk was therefore accounted civiliter mortuus, and 
when he entered into religion might, like other dying men, make 


his teſtament and executors; or, if he made none, the ordinary 


might grant adminiſtration to his next of kin, as if he were ac- 
tually dead inteſtate. And ſuch executors and adminiſtrators had 


' the ſame power, and might bring the ſame ations for debts due 


to the religious, and were liable to the ſame actions for thoſe due 


from him, as if he were naturally deceaſed*. Nay, fo far has 


this principle been carried, that when” one was bound in a bond 
to an abbot and his ſucceflors, and afterwards made his executors 


and profeſſed himſelf a monk. of the ſame abbey, and in proceſs 


of time was himſelf made abbot thereof; here the law gave 
him, in the capacity of abbot, an aftion of debt againſt his own 


_ executors to recover the money due*©. In ſhort, a monk or re- 
 ligious was ſo effectually dead in law, that a leaſe made even to 

a third perſon, during the life ( generally) of one who afterwards 

| became a monk, determined by ſuch his entry into religion : for 


Y £30 8. 27. | | miles Chrifti 5 nec "I PEO fertinet ad eum qui 
= Co. Litt. 1433. | mon debet gerere officium. 
2 'This was alſo a rele i in the ſeodal law, b Litt. F. 200, 


J 2. #21. defiit effe miles ſeculi, qui faftus ef *f Co. Litt. 133, GR -- 
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which reaſon leaſes, and other conveyances, for life, are uſually 
made to have and to hold for the term of one's natural life *. 
But, even in the times of popery, the law of England took no 
cognizance of profeſſion in any foreign country, becauſe the fact 
could not be tried in our courts©; and therefore, fince the refor- 
mation, the diſability is held to be aboliſhed *. 


_ Taris natural life being, as was before obſerved, the imme- 
diate donation of the great creator, cannot legally be diſpoſed of 

_ or deſtroyed by any individual, neither by the perſon himſelf nor 
by any other of his fellow creatures, merely upon their own au- 
thority. Yet nevertheleſs it may, by the divine permiffion, be 
frequently forfeited for the breach of thoſe laws of ſociety, which. 
are enforced by the ſanction of capital puniſhments ; of the na- 
ture, reſtrictions, expedience, and legality of which, we may 
hereafter more conveniently enquire in the concluding book of 
theſe commentaries. At preſent, I ſhall only obſerve, that when- 
ever the conſtitution of a ſtate veſts in any man, or body of men, 
a power of deſtroying at pleaſure, without the direCtion of laws, 
| the lives or members of the ſubjet, ſuch conſtitution is in the 
| higheſt degree tyrannical : and that whenever any /aws dire&t 
ſuch deſtruction for light and trivial cauſes, ſuch laws are hke-_ 
wiſe tyrannical, though in an inferior degree; becauſe here the 
ſubje& is aware of the danger he is expoſed to, and may by pru- 
dent caution provide againſt it. The ſtatute law of England does 
therefore very ſeldom, and the common law does never, infli& 
_ any puniſhment extending to life or limb, unleſs upon the higheſt 
_ neceflity : and the conſtitution is an utter ſtranger to any arbi- 
trary power of killing or maiming the ſubject without the expreſs 
warrant of law. ** Nullus ber homo, ſays the great charter 5, ali- 
 & quo modo de pruatur, nmfi per legale judicium parium p 9G aut 

« per legem terrae.” Which words, ** aliquo modo deſiruatur,” ac- 
cording to fir Edward Coke ®, include a prohibition not only of 
&illing, and maiming, but alſo of torturing (to which our laws are 


« 2zRep. 48. Co. Litt, 132, s C. 29, 
e Co, Litt. 132. 'bd 2 Inſt. 48, 
f 1-Salk, 1602, 


ſtrangers), 
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ſtrangers) and of every oppreflion by colour of an illegal autho< 
rity. And it is enacted by the ſtatute 5 Edw. III. c: 9. that no 
man ſhall be forejudged of life or limb, contrary to the 'great 
—_— and the law of the land : and again, by ſtatute 28 Ed. III. 


. that no man ſhall be put to death, without being. —_ 
bs  anſiver by due proceſs of law. 


3- Bes1Dts thoſe limbs and members that may be neceſſary 
to man, in order to defend himſelf or annoy his enemy, the reſt 
of his perſon or body is alſo entitled, by the fame natural right, to 
ſecurity from the corporal inſults of menaces, affaults, beating, 


and wounding ; though fuch inſults amount not to Gultrucdun of 
life or member. 


4. Tx E preſervation of a man's health from ſuch praQtices as 
may Eng or m—_—_P ah and 


. Tur ſecurity of his reputation or good'name from the arts 
_ of detraction and fiander, are rights to which every man is in- 
_ titled, by reaſon and natural juſtice ; fince without theſe it is im- 
poſſible to have the perfe& enjoyment of any other advantage or 
right. But theſe three laſt articles ( being of much leſs import- 
ance than thoſe which have gone before, and thoſe which are yet 
to come) it will ſuffice to have barely mentioned among the rights 
of perſons; referring the more minute diſcuſſion of their ſeveral 
| branches, to thoſe parts of our commentaries which treat of the 
infringement of theſe rights, under the head of perſonal wrongs. 


WH. NexrT to perſonal ſecurity, the law of England regards, 
afſerts, and preſerves the perſonal liberty of individuals. This | 
_ perſonal liberty conſiſts in the power of loco-motion, of changing 
ſituation, or removing one's perſon to whatſoever place one's own 
inclination may dire& ; without impriſonment or reſtraint, unleſs 
by due courſe of law. Concerning which we may make the ſame 
obſervations as upon the preceding article; that it is a right 
ſtrictly natural ; that the laws of England have never abridged it 


without 
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without ſufficient cauſe; and, that in this kingdom it cannot ever 
be abridged at the mere diſcretion of the magiſtrate, without the 
explicit permiſſion of the laws. Here again the language of the 
great charter *.is, that no freeman ſhall be taken or impriſoned, 
but by the lawful judgment of his equals, or by the law of the 
land. And many ſubſequent old ſtatutes* expreſily dire, that 
no man ſhall be. taken or impriſoned by ſuggeſtion or petition to 
the king, or his council, unleſs it be by legal indictment, or the 
| proceſs of the common law. By the petition of right, 4 Car. I, 
it is enacted, that no freeman ſhall be. impriſoned or detained 
without cauſe ſhewn, to which he may make anſwer according 
to law. By 16 Car. I. c. 10. if any perſon be reſtrained of his. 
Liberty by order or decree of any illegal court, or by command 
of the king's majeſty in perſon, or by warrant of the council 
board, or of any of the privy council; he ſhall, upon demand 
_ of his counſel, have a writ of habeas corpus, to bring his body 
| before the court of king's bench or common pleas ; who ſhall 
determine whether the cauſe of his commitment be juſt, and 
thereupon do as to juſtice ſhall appertain. And by 31 Car. II. 
c. 2, commonly called the habeas corpus af, the methods of ob- 
taining this writ are ſo plainly pointed out and enforced,. that,. 
fo long as this ſtatute remains unimpeached, no ſubje& of Eng- 
land can be long detained in priſon, except in thoſe caſes in which. 
| the law requires and juſtifies ſuch detainer. And, left this a& 
ſhould be evaded by demanding unreaſonable bail, or ſureties for 
the priſoner's appearance, it 1s declared by 1 W. & M. ft; 2. c. 2. 
that exceſſive bail ought not to be required. 


Or great ingeatonis to the public i is the ikheraten of this- 
perſonal liberty : for if once it were left in the power of any,. 
the higheſt, magiſtrate to impriſon arbitrarily whomever he or his 
officers thought proper, (as in France it is daily practiced by the 
crown) there would ſoon be an end to all other rights and immu- 
nities. Some have thought, that unjuſt attacks, even upon life, 
or property, at the arbitrary will of the magiſtrate, are leſs dan- 


__ 29 * 5Edw. UL. c.g. 25 Edw. OIL. ts. c.4. 28 Edw. HI. c. 3. 
| gerous: | 
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gerous to the commonwealth, than ſuch as are made upon the 
perſonal liberty of the ſubject. To bereave a man of life, or by 


violence to confiſcate his eſtate, without accuſation or trial, would 


be ſo groſs and notorious an act of deſpotiſm, as muſt at once 


convey the alarm of tyranny throughout the -whole kingdom. 
But confinement of the perſon, by ſecretly hurrying him to goal, 
where his ſufferings are unknown or forgotten, is a leſs public, 
a leſs ſtriking, and therefore a more dangerous engine of arbi- 
trary government. And yet ſometimes, when the ſtate is in real 
danger, even this may be a neceſſary meaſure. But the happineſs 
of our conſtitution is, that it is not left to the executive power 
| to determine when the danger of the ſtate is ſo great, as to ren- 


der this meaſure expedient. For the parliament only, or legiſla- 


tive power, whenever it ſees proper, can authorize the crown, by 
ſuſpending the habeas corpus att for a ſhort and limited time, to 
_ impriſon ſuſpected perſons without giving any reaſon for ſo doing. 


As the ſenate of Rome was wont to have recourſe to a dictator, 
a magiſtrate of abſolute authority, when they judged the republic 
in any imminent danger. The decree of the ſenate, which uſually 
preceded the nomination of this magiſtrate, ** dent operam conſu- 


 * les, nequid reſpublice detrimenti capiat,” was called the ſenatus 
conſultum ultimae neceſſitatis. In like manner this experiment 


ought only-to be tried in caſes of extreme emergency ; and in 


' theſe the nation parts with it's $ liberty for a while, 1 in order to 
preſerve it for ever. 


THe confinement of the perſon, in any wiſe, is an impriſon- 


ment. So that the keeping a man againſt his will in a private 


houſe, putting him in the ſtocks, arreſting or forcibly detaining 


| him in the ftreet, is an impriſonment'. And the law ſo much 


diſcourages unlawful confinement, that if a man is under dureſs 


of impriſonment, which we before explained to mean a compul- 


fion by an illegal reſtraint of liberty, until he ſeals a bond or the 


like; he may allege this dureſs, and avoid the extorted bond. 


But if a man be lawfully impriſoned, and either to procure his 
1 2 Inſt. 589. : | 
diſcharge 
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diſcharge, or on any other fair account, ſeals a bond or a deed, 
this is not by'dureſs of impriſonment, and he is not at liberty to 


avoid it ®. To make impriſonment lawful, it muſt either be by 


proceſs from the courts of judicature, or by warrant from ſome 
legal officer having authority to commit to priſon ; which war- 
rant muſt be in writing, under the hand and ſeal of the magi(- 
trate, and expreſs the cauſes of the commitment, in order to be 


_ examined into (if neceſſary) upon a habeas corpus. If there be 


no cauſe expreſſed, the goaler is not bound to detain the priſoner®. 
For the law judges in this reſpeCt, faith fir Edward Coke, like 
Feſtus the Roman governor ; that it is unreaſonable to ſend a pri- 
ſoner, and not to ſignify withal the crimes alleged againſt him. 


A NATURAL and regular conſequence of this perſonal li- 


berty, is, that every Engliſhman may claim a right to abide in 


his own country ſo long as he pleaſes ; and not to be driven from 


it unleſs by the ſentence of the law. The king indeed, by his 


royal prerogative, may iſſue out his writ ze exeat regnum, and 


prohibit any of his ſubjects from going into foreign parts with- 
out licence*. This may be neceſfary for the public ſervice, and 
ſafeguard of the commonwealth. But no power on earth, except 
the authority of parliament, can ſend any ſubje& of England out 


_ of the land againſt his will; no not even a criminal. For exile, 


or tranſportation, is a puniſhment unknown to the common law; 
and, wherever it is now inflicted, it is either by the choice of the 
criminal himſelf, to eſcape a capital puniſhment, or elſe by the 


expreſs direction of ſome modern act of parliament. To this 
_ purpoſe the great charter? declares, that no freeman ſhall be ba- 
- Niſhed, unleſs by the judgment of his peers, or by the law of 


the land. And by the habeas corpus att, 31 Car, II. &. 2. (that 


ſecond magna carta, and ſtable bulwark of our liberties) it 1s 


enacted, that no ſubject of this realm, who. is an inhabitant of 


England, Wales, or Berwick, ſhall be ſent priſoner into Scotland, 


Ireland, Jerſey, Guernſey, or places beyond the ſeas ; (where 


” 2 Inſt, 482. o F.N.B. 85. 
= Ibid. 52,53. | "PE, 39» 


'S they 
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they cannot have the benefit and protection of the common law} 
but that all ſuch impriſonments ſhall be illegal; that the perſon, 
who ſhall dare to commit another contrary to this law, ſhall be 
diſabled from bearing any office, ſhall incur the penalty of a 
praemunire, and be incapable of receiving the king's /pardon : 
and the party ſuffering ſhall alſo have bis private. ation againft 
the perſon committing, and all his aiders, adviſers and abettors, 
and ſhall recover treble coſts; beſides his damages, which no jury 
ſhall affeſs at lefs than five hundred pounds. 


Tus lawis in this reſpe& ſo benignly and liberally.conftrued 
for the benefit of the ſubje&, that, though 2072/1 the realm the 
king may command the attendance and ſervice of all his liege- 
men, yet he cannot ſend any man our of the realm, even upon 
the public ſervice; excepting ſailors and ſoldiers, -the nature of 
Whoſe employment neceſſarily implies an exception : he cannot 
_ even conſtitute a man lord deputy or lieutenant of Treland againſt 
his will, nor make him a foreign embaſſador *. For this might 
in reality be no more than an honorable exile. 


III. THe third abſolute right, inherent in every Engliſhman, 
1s that of property: which confiſts in the free uſe, enjoyment,. 
and diſpoſal of all his acquifitions, without any control or dimi- 
' nution, fave only by the laws of the land. The original of pri- 
 vate property is probably founded in nature, as will be more fully 
-explained in the ſecond book of the enfuing commentaries : but 
-certainly the modifications under which we at preſent find it, the 
method of conſerving it in the preſent owner, and of tranſlating 
it from man to man, are entirely derived from ſociety; and are 
ſome of thoſe civil advantages, in exchange for which every in- 
-dividual has reſigned a part of his natural liberty. The laws of 
England are therefore, in point of honor and juſtice, extremely 
watchful in aſcertaining and protecting this right. Upon this 
principle the great charter* has declared that no freeman ſhall be 
diſſeiſed, or diveſted, of his freehold, or of his liberties, or free 

4 2 Int, 46. " C. 29. | 

cuſtoms, 
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cuſtoms, but by the judgment of his peers, or by the law of the 
land. And by a variety of antient ſtatutes* it is enacted, that no 
man's. lands or goods ſhall be ſeiſed into. the king's hands, againſt 
_ the great charter, and the law of the land; and that no man 
ſhall be. difinherited, nor put out- of his franchiſes or freehold, 
_ unleſs he be duly brought to anſwer, and be forejudged by courſe 


of law; and if any thing be done to the COPY it ſhall be re- 
dreſled,. and- holden for x none. 


» 80 great moreover is. FRE alam of the law for private pro- 
perty, that it will not authorize the leaſt violation of it ; no, not 
even for the general good of the whole community. If a new 
road, for inſtance, were to be made through the grounds of a 
private: perſon, it might perhaps be extenſively beneficial to the 
public ; but the law permits no man, or ſet of men, to do. this 
without confent of the owner of the land. In vain may it be 
urged, that the good of the individual ought to yield to that of 
the community ; for it would be dangerous to allow any private 
man, or even any public tribunal, to be the judge of this com- 
mon. good, and to decide whether it be expedient or no. Beſides, 
the public good is in nothing more. eſſentially intereſted, than in 
the proteCtion of every individual's private rights, as modelled 
by the municipal law. In this and fimilar caſes the legiſlature 
alone can, and indeed frequently does, interpoſe, and compel the 
individual to acquieſce. But how does it interpoſe and compel ? 
Not by abſolutely ſtripping the ſubject of his property in an ar- 
bitrary manner ; but by giving him a full indemnification and 
equivalent for the injury thereby ſuſtained. The public is now | 
conſidered as an individual, treating with an individual for an _ 
exchange. All that the legiſlature does is to oblige the owner to 
_ alienate his poſſeſſions for a reaſonable price; and even this is an 
_ exertion of power, which the legiflature indulges with caution, 
and which nothing but the legiſlature « can perform. 
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' No is this the only inſtance in which the law of the land 


| has poſtponed even public neceflity to the ſacred and inviolable 


rights of private property. For no ſubje& of England can be. 
conſtrained to pay any aids or taxes, even for the defence of the 
realm or the ſupport of government, but ſuch as are impoſed by 
his own conſent, or that ef his repreſentatives in parliament. 
By the ſtatute 25 Edw. I. c. 5 and 6, it is provided, that the king 
ſhall not take any aids or taſks, but by the common aſflent of the 
realm. And what that common aflent is, is more fully explained 
by 34 Edw. I. Rt. 4. c. 1. which * enaQs, that no talliage or aid 
ſhall be taken without afſent of the arch-biſhops, biſhops, earls, 
barons, knights, burgeſſes, and other freemen of the land : and 
again by 14 Edw. III. ſt.2. c.1. the prelates, earls, barons, and 

commons, citizens, burgeſſes, and merchants ſhall not be charged 
to make any aid, if it be not by the common'aſlent of the great 
men and commons in parliament. And as this fundamental 


law had been ſhamefully evaded under many ſucceeding princes, 


by compulſive loans, and benevolences extorted without a real 
and voluntary conſent, it was made an article in the petition of 
right 3 Car. I, that no man ſhall be compelled to yield any gift, 
loan, or benevolence, tax, or ſuch like charge, without common 
conſent by act of parliament. And, laſtly, by the ſtatute 1W.&M. 

ſt. 2. Cc. 2. it is declared, that levying money for or to the uſe of 
the crown, by pretence of prerogative, without grant of parlia- 
ment ; or for longer time, or in | other manner, than the lame 1 is 


or hall be grantnd, is illegal. 


IN the three 6 -con ortichas wa have taken þ Gore view: of _ 
the principal abſolute rights which appertain to every Engliſh- 
man. But in vain would theſe rights be declared, aſcertained, 
and protected 'by the dead letter of the laws, if the conſtitution 


t See the introduGion to the great char- 34 Edw. I, is in reality nothing more than 
ter, (edit. Oxon.) Jub anno 1297 ; wherein a ſort of tranſlation into. Latin of the cox- 
it is ſhewn that this ſtatute de ?a/liagio non firmatjo cartarum, 25 Edw, I, which was ori- 
concedendo, fappoſed to have been made in ginally publiſhed in the Norman language. 

_ had 
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had provided no other method to ſecure their aQual enjoyment. 
It has therefore eſtabliſhed certain other auxiliary ſubordinate 
rights of the ſubje&, which ſerve principally as barriers to pro- 
te& and maintain inviolate the three great and' primary rights, of 
CR OaTY ys perſonal liberty, and private property. Theſe are, 


h We conſtitution, powers, and privileges of oveliuwmen, 
of which I ſhall treat at large in the enſuing chapter. - 


' 2. Trxe limitation of the king's prerogative, by bounds fo 
certain and notorious, that it is impoſſible he ſhould exceed them 
without the conſent of the people. Of this alſo I ſhall treat in 
it's proper place. The former of theſe keeps the legiſlative power 
in due health and vigour, ſo as to make it improbable that laws 
ſhould be enacted deſtructive of general liberty : the latter is a 
guard upon the executive power, by reſtraining it from aQing 


either beyond or in contradiction to the laws, that are framed aud. 
eſtabliſhed by the other. OE 


. A THIRD ſubordinate right of every Engliſhman is that 
of applying to the courts of juſtice for redreſs of 1 injuries. Since 
the law is in England the ſupreme arbiter of every man's life, li- 
| berty, and property, courts of juſtice mult at all times be open 
to the ſubject, and the law be duly adminiſtred therein. 'The 
emphatical words of magna carte *, ſpoken in the perſon of the 
king, who in judgment of law (ſays fir Edward Coke *) is ever 
preſent and repeating them in. all his courts, are theſe ; nulli 
vendemus, nulli negabimus, aut differemus retium vel juſtitiam : 
« and therefore every fubje,” continues the ſame learned au- 
thor, <« for injury done to him 27 4onts, in terris, vel perſona, by 
« any other ſubject, be he eccleſiaſtical or temporal without any 
« exception, may take his remedy by the courſe of the law, and 
« have juſtice and right for the injury done to him, freely with- 
« out ſale, fully without any denial, and ſpeedily without delay.” 
It were endleſs to enumerate all the affirmatrue acts of. parliament 

vc. 29. \ » 2Inſt.g5. 
wherein 
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F42 The RicnTs' Book I. 
wherein juſtice is dire&ed to be done according to the law of the 
land : and what that law is, every ſubje& knows; or may know 
if he pleaſes : for it depends not upon the arbitrary will of any 
judge ; but is permanent, fixed, and unchangeable, unleſs by au- 


thority of parliament. I ſhall however juſt mention a few nega- 


tive ſtatutes, whereby abuſes, perverſions, or delays of juſtice, 
eſpecially by the prerogative, are reſtrained. Tt is ordained: by 
magna carta*, that no freeman ſhall be outlawed, that is, put out 
of the proteCtion and benefit of the laws, but according to the 


law of the land. By 2 Edw. HI. c.8. and 11 Ric. IE. c. 10. it 
3s/enaC&ted, that no commarids or letters ſhall be fent under the 


great ſeal, or the little ſeal, the fignet, or privy ſeal; in diſtur- 


| bance of the law; or to diſturb or delay common right : and, 
' though ſuch commandments ſhould come, the judges ſhall not 
ceaſe to do right; which-is made a part of their oath by 18Edw.1III,. 


ft.4. And by 1W. & M. ft. 2. c.2. it is declared, that the pre-_ 


| tended: -power of ſuſpending, or diſpenſing with laws, or the exe- 


cution of laws, by regal authority without conſent of parlia- 


ment, 1s illegal. 


Nor only the ſubſtantial part, or judicial decifions, of the 


| law, but alſo the formal part, or method of proceeding, cannot 
| be altered but by parliament : for, if once thoſe outworks were 


demoliſhed, there would be an inlet to all manner of innovation 


| In the body of the law itſelf. The king, it is true, may erect 


new courts of juſtice ; but then they muſt proceed according to 


| the old eſtabliſhed forms of the common law. For which reaſon 


it is declared in the ſtatute 16 Car. I. c.10. upon the diſſolution of 
the court of ſtarchamber, that neither his majeſty, nor his privy 
council, have any juriſdiction, power, or authority by Engliſh 
bill, petition, articles, libel (which were the courſe of proceed- 
ing in the ſtarchamber, borrowed from the civil law) or by any 
other arbitrary way whatſoever, to examine, or draw into queſtion, 
determine or diſpoſe of the lands or goods of any ſubjects of this 
kingdom ; but that the ſame ought to be tried and determined 
in the ordinary courts of juſtice, and by courſe of law. 


X C. 29. 4. If 


'- Er of PerSONS. | 143 


"iq 1y there ſhould happen any uncommon injury, or .infringe=- 
; ment of the rights before-mentioned, which the ordinary courſe 
of law is too defeCtive to reach, there ſtill remains a fourth ſub- 
ordinate right appertaining to every individual, namely, the right. 
of petitioning the king, or either houſe of parliament, for the 
redreſs of grievances. In Ruflia we are told” that the czar Peter 
eſtabliſhed a law, that no ſubje&t might petition the throne, tilk 
he had firſt petitioned two different miniſters of ſtate. In caſe 
he obtained Juſtice from neither, he might then preſent a third 
petition to the prince; but upon pain of death, .if found to be 
| in the wrong. The conſequence of which was, that no one dared 
to offer ſuch third petition ; and grievances feldom falling under 
the notice of the ſovereign, he had little opportunity to redreſs. 
them. The reſtrictions, for ſome there are, which are laid upon 
_ petitioning in England, are of a nature extremely different ; and 
while they promote the ſpirit of peace, they are no check upon 
that of liberty. Care only muft be taken, left, under the pre- 
tence of petitioning, the ſubject be guilty of any riot or tumult ; 
| as happened in the opening of the memorable parliament in 
1640: and, to prevent this, it is provided by the ſtatute 13Car,.II. 
&R. 1. C. 5. that no petition to the king, or either houſe of par- 
liament, for any alterations in church or tate, ſhall be ſigned by 
above twenty perſons, unleſs the matter thereof be approved by 
three juſtices of the peace or the major part of the grand jury, 
in the country; and in London by the lord mayor, aldermen, 
and common council : nor ſhall any petition be preſented by more 
than two perſons at a time. But, under theſe regulations, it is 
declared by the ſtatute 1W. & M. .2. c. 2. that the ſubje& hath 
_ a right to petition ; and that all commitments and proſecutions. 
for ſuch petitioning are illegal. 


- Tu fifth and laſt anniliecs right of the ſubjeR, that I 
3 | ſhall at preſent mention, is that of having arms for their defence, 
ſuitable to their condition and degree, and ſuch as are allowed by 


'Y Monteſq. Sp. L. 12, 26, 
; ag 
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law. Which is alſo declared by the ſame ſtatute 1 W. & M. 
ſt. 2. c.2. and is indeed a public allowance, under due reſtric- 
tions, of the natural right of reſiſtance and ſelf- preſervation, 
when the ſanCtions of ſociety and laws are found inſuthcient to 
reſtrain the violence of oppreſſion. _ 


IN theſe ſeveral articles conſiſt the rights, or, as they are fre- 
quently termed, the liberties of Engliſhmen : liberties more 
generally talked of, than thoroughly underſtood ; and yet highly 
neceſſary to be perfe&tly known and conſidered by every man of 

rank or property, leſt his ignorance of the points whereon they are 
| founded ſhould hurry him into fa&tion and licentiouſneſs on the 
one hand, or a puſillanimous indifference and criminal ſubmiſſion 
on the other. And we have ſeen that theſe rights conſiſt, prima- 
rily, in the free enjoyment of perſonal ſecurity, of perſonal 1i- 
| berty, and of private property. So long as theſe remain inviolate, 
the ſubject is perfeQly free ; for every ſpecies of compulſive ty- 
ranny and oppreſſion muſt a&t in oppoſition to one or other of 
theſe rights, having no other obje& upon which it can poſhbly 
be employed. To preſerve theſe from violation, it is neceſſary 
that the conſtitution of parliaments be ſupported in it's full vigor; 
and limits, certainly known, be ſet to the royal prerogative. And, 
laſtly, to vindicate theſe rights, when actually violated or attack- 
ed, the ſubje&s of England are entitled, in the firſt place, to 
the regular adminiſtration and free courſe of juſtice in the courts 
of law ; next to the right of petitioning the king and parliament 
| for redreſs of grievances; and laſtly to the right of having and 
uſing arms for ſelt-preſervation and defence. And all theſe rights 
and liberties it is our birthright to enjoy entire ; unleſs where the 
laws of our country have laid them under neceflary reſtraints. 
| Reſtraints in themſelves ſo gentle and moderate, as will appear | 
upon farther enquiry, that no man of ſenſe or probity would 
wiſh to ſee them ſlackened. For all of us have it in our choice 
to do every thing that a good man would defire to do; and are 
reſtrained from nothing, but what would be pernicious either to 
ourſelves or our fellow citizens. So that this review of our ſitua- 


tion 


Ch. r. - of: PxzrsONSs,  n45 
tion may fully juſtify the obſervation of a learned French author, 
who indeed generally both thought and wrote in the ſpirit of 
genuine freedom *; and who hath not ſcrupled to profeſs, even 
In the very boſom of his native country, that the Engliſh is the 
only nation in the world, where political or: civiÞliberty is the 
direct end of it's conſtitution. Recommending therefore to the 
ſtudent in our laws a farther and more accurate ſearch, into this 
extenſive and important title, I ſhall cloſe my remarks upon it 


with the expiring wiſh of the famous father Paul to his country, 
« EsTO PERPETUA!' 


z Monteſq. Sp. L. 11.5. 
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TY _—_—_ PARLIAMENT. 


'E are next to treat of the rights and duties of perſons, as 
they are members of ou and ſtand in various rela- 


tions to each other. Theſe relations are either public or f private s :- 


and we will firſt conſider thoſe that are public. | 


Taz moſt univerſal public relation, by which men are con- 
nected together, is that of government ; namely, as governors 


_ and governed, or, in other words, as magiſtrates and people. Of 


magiſtrates alſo ſome are /upreme, in whom the ſovereign power of 
the ſtate reſides ; others are /ubordinate, deriving all their autho- 
rity from the ſupreme magiſtrate, accountable to him for their 
conduR, and aCting in an inferior ſecondary ſphere. 


IN all tyrannical governments the ſupreme magiſtracy, or the 
right both of making and of enforcing the laws, is veſted in one 
and the ſame man, or one and the ſame body of men; and 


wherever theſe two powers are united together, there A. 


public liberty. The magiſtrate may enact tyrannical laws, an 
execute them in a tyrannical manner, fince he is poſleſſed, in 


quality of diſpenſer of Juſtice, with 'all the power which he as 


legiſlator thinks proper to give himſelf. But, where the legiſla- 
tive and executive authority are in diſtin& hands, the former wall 
take care not to. entruſt the latter with ſo large a power, as may 
tend to the ſubverſion of it's own independence, and therewith 
of the liberty of the ſubject. With us therefore in England this 

ſupreme 
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ſupreme power 1s divided into two branches ; ; the one legiflarive; 
to wit, the parhament, conſifting of king, lords, and commons ; 
the other executive, confiſting of the king alone. It will be the 
buſineſs of this chapter to confider the Britiſh parliament ; in 
_ which the legiſlative power, and (of courſe) the ſupreme and ab- 
ſolute authority of the ſtate, is veſted a & our conſtitution. 


TH t original or firſt znflitotion of affections is is one of thoſe 
matters that lie ſo far hidden in the dark ages of antiquity, that 
the tracing of it out is a thing equally difficult and uncertain. 
The word, parhament, itſelf (or colloquium, as ſome of our hifto- 
rians tranſlate it) is comparatively of modern date, derived from 
the French, and fignifying the place where they met and con- 
ferred together. It was firſt applied to general aſſemblies of the 
ſtates under Louis VII in France, about the middle of the twelfth 
century *. But it is certain that, long before the introduction of 
the Norman language into England, alt matters of importance 
were debated and ſettled in the great councils of the realm. A_ 
_ practice, which ſeems to have been ET among the northern 
nations, particularly the Germans*; and carried by them into 
all the countries of Europe, which Oey overran at the diffolu- 
tion of the Roman empire. Relics of which conſtitution, under 
_ various modifications and changes, are-{till to be met with in the 
diets of Poland, Germany, and Sweden, and the aflembly of the 
eſtates in France*®©: for what is there now called the parliament is 
only the ſupreme court of juſtice, compoſed of judges and advo- 
cates; which neither is in practice, nor is pong to be 1 in theory, 
A general council of the realm, 


W1rt H US in England this general PR" hath bikini held 
immemorially, under the ſeveral names of michel- -/ynoth, or great 
_ council, michel-gemote or great meeting, and more frequently 


* Mod. Un. Hiſt, xxiii. 307, The firſt Þ- De minoribus rebus principes conſultant, dt 
mention of it in our ſtatute law is in the majoribus omnes, Tac. de mor. Germ. c. 11. 
preamble to the ſtatute of Weſtm, 1. 3Edw.I. © 'Thee were afſembled for the laſt time, 
A. D. 1272, 4.D.1561, SeeWhitelocke of Parl. c.72. 
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wittena-gemote or the meeting of wiſe men. It was alſo tiled in 
Latin, commune concilium regui, magnum concilium regis, Ccuria 
magna, conventus magnatum vel preceriie ,. afiſa generalis, and 
ſometimes communitas regni Angliae *. We have inſtances of it's. 


meeting to order the affairs of the kingdom, to make new laws, 
and. to amend the old, or, as Fleta © expreſſes it, © novis injurits 


« emerfis nova conflituere remedia,” ſo early as the reign of Ina 


king of the weſt Saxons, Offa king of the Mercians, and Ethel- 
bert king of Kent, in the ſeveral realms of the heptarchy. And, 
after their union, the mirrour * informs us, that king Alfred or- 


_ dained for a perpetual. uſage, that thefe councils ſhould meet 
| twice 1n the year, or oftener, if need be, to treat of the govern- 


ment of God's people; how they ſhould: keep themſelves from 


fin, ſhould live in quiet, and ſhould receive right. Our ſucceed- 


ing Saxon and Daniſh monarchs held frequent councils of this 
ſort, as appears from their reſpective codes of laws ; the titles 
whereof uſually ſpeak them to be enacted, either by the king 
with the advice of his wittena-gemote, or wiſe men, as, ** haec 


« ſunt inſtituta, quae Edgarus rex con/ilio ſapientum ſuorum inſti- 
* tuit;z” or to be enacted by thoſe ſages with. the advice of the 


king, as, ** haec ſunt judicia, quae fapientes confilio. regis Ethelſtant 


 * znftatuerunt;” or laſtly, to be enated by them both together, 


as, * hae ſunt inſtitutiones, quas rex Ednundus et epiſcopi ſui cum 
« {aptentibus Joe as a 


THERE is alſo no doubt but theſe great councils were held 
regularly under the firſt princes. of the Norman line.. Glanvil, 


who wrote in the reign of Henry the ſecond, ſpeaking of the 


particular amount of an amercement in the ſheriff's court, ſays, 
it had never yet been aſcertained by the general afſiſe, or aſſem- 
bly, but was left to the cuſtom. of particular counties *. Here 


the general aſſiſe is ſpoken of as a meeting well known, and it's 


© Glanvil. /.13. c. 32, 1.9. c.10.,— Pref. #® Quanta effe debeat per nullam afſiſam ge- 
9 Rep. — 2 Inſt. 5 26. neralem determinatum efl, ſed pro conſuetudine 
C2 86S ſingulorum comitatuum debetur, I. g. c. 10. 
46:3: $$. | Ee 
ſtatutes 
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ſtatutes or deciſions are put in a manifeſt contradiſtin&tion to cuſ- 
toms, or the common law. And in Edward the third's time an 
act of parliament, made in the reign of William the conqueror,, 


was pleaded in the caſe of the abbey of St Edmund's-bury, and 
judicially allowed by the court ®. 


HeNcs it indiſputably appears, that parliaments, or general. 
_ councils, are coeval with the kingdon itſelf. How thoſe parlia- 
ments were conſtituted and compoſed, is another queſtion, which: 
has been matter of great diſpute among our learned antiquarians;. 
and, particularly, whether the commons were ſummoned at all ;. 
_ or, if ſummoned, at what period they began to form a diſtin& 
aſſembly. But it is not my intention here to enter into contro-- 
verfies of this fort. I hold it ſufficient that it is generally agreed,, 
that in the main the conſtitution of parliament, as it now ſtands,, 
| was marked aut ſo long ago as the ſeventeenth year of king John, 
5» off D.121 5, 1n the great charter granted by that prince; wherein 
he promiſes to ſummon all arch-biſhops, biſhops, abbots, earls, 
| and. greater barons, perſonally ; and all other tenants in chief 
under the crown, by the ſheriff and bailiffs; to meet at a cer-. 
tain place, with. forty days notice, to aſſeſs aids and ſcutages when 
neceflary. And this conſtitution. has ſubſiſted in fact at leaſt from 
the year 1266, 49 Hen. III :. there being ſtill extant writs of that 
date, to ſummon knights, citizens, and burgeſles to parliament. 
1 proceed therefore to enquire wherein conſiſts this conſtitution of 
parliament, as it now ſtands, and has ſtood for the ſpace of at leaſt 
five hundred: years. And in the proſecution of this enquiry, I 
ſhall confider, firſt, the manner and time of it's afſembling : 
ſecondly, it's conſtituent parts: thirdly,, the Iaws and cuſtoms. 
relating to parliament, conſidered as one aggregate body: fourthly: 
and fifthly, the laws and cuftoms relating to each houſe, ſepa- 
rately and diſtin&ly taken : fixthly, the methods of proceeding,. 
_ and of making ſtatutes, in both houſes : and laſtly, the manner 


| _ of the parliament's adjournment,, prorogation, and difſolution.. 


h Year book: 21:Edw. III. 60, 
I. As. 
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I. As to the manner and time of aſſembling. The parliament 
is regularly to be ſummoned by the king? s writ or letter, iſſued 
out of chancery by advice of the privy council, at leaſt forty. 


| days before it begins to fit. It is a branch of the royal preroga- 


tive, that no parliament can be convened by it's own authority, 


_ or by the authority of any, except the king alone. And this 
prerogative is founded upon very good reaſon. For, ſuppoſing it 
had a right to meet ſpontaneouſly, without being called together, 


it is impoſſible to conceive that all the members, and each of 
the houſes, would agree unanimouſly upon the proper time and 
place of meeting : and if half of the members met, and half 


abſented themſelves, who ſhall determine which is really the le- 
giflative body, the part aſſembled, or that which ftays away ? It 


is therefore neceſſary that the parliament ſhould be called together 
at a determinate time and place : : and highly becoming it's dig- 

nity and independence, that it ſhould be called together by none 
but one of it's own conſtituent parts : and, of the three conſti- 


tuent parts, this office can only appertain to the king ; as he is_ 
a fingle perſon, whoſe will may be uniform and ſteady ; ; the firſt 


perſon in the nation, being ſuperior to both houſes in dignity ; 
and the only branch of the legiſlature that has a ſeparate exiſtence, 


and 1s capable of performing any aCt at a time when no parlia- 
ment is in being *. Nor is it an exception to this rule that, by 
| ſome modern ſtatutes, on the demiſe of a king or queen, if there 


be then no parliament in being, the laſt parliament revives, and 
is to fit again for fix months, unleſs diſſolved by the ſucceflor : 
for this revived parliament muſt have been originally ſummoned 


wy the crown. 


i By motives ſomewhat fimilar to theſe the which their hiſtorians have aſligned theſe, 
republic of Venice was actuated, when to- as the principal, reaſons. 1. The propriety 
wards the end of the ſeventh century it abo- of having the executive power a part of the 
liſhed the tribunes of the people, who were legiſlative, or ſenate; to which the for- 
annually chofen by the ſeveral diſtricts of mer annual magiſtrates were not admitted. 
the Venetian territory, and conſtituted a 2, The neceſlity of having a ſingle perſon 
doge in their ſtead ; in whom the executive to convoke the great council when ſepara- 
power of the ſtate at preſent reſides, For ted, (Mod, Un, Hiſt. xxvii. 15.) 


IT 
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IT is true, that by a ſtatute, 16 Car. I. c. 1. it was enacted, 
that if the king neglected to call a parliament for three years, 
the peers might aflemble and iflue out writs for the chooſing one ; 
and, in caſe of negle& of the peers, the conſtituents might meet 
and elect one themſelves. But this, if ever put in practice, would 
have been liable to all the inconveniences I have juſt now ſtated ; 
and the aCt itſelf was eſteemed fo highly detrimental and inju- 
rious to the royal prerogative, that it was repealed by ftatute 
16Car.1I..c.1. From thence therefore no precedent can be drawn. 


IT is alſo true, that the convention-parliament, which reſto- 
retl king Charles the ſecond, met above a month before his re- 
turn; the lords by their own authority, and the commons in 
purſuance of writs ifſued in the name of the keepers of the li- 
berty of England by authority of parliament : and that the ſaid 
parliament fat till the twenty ninth of December, full ſeven 
months after the reſtoration ; and enacted many laws, ſeveral of 
-which are {till in force. But this was for the neceſlity of the 
_ thing, which ſuperſedes all law ; for if they had not fo met, it 
was morally impoſſible that the kingdom ſhould have been ſettled 
in peace. And the firſt thing done after the king's return, was to. 
paſs an act declaring this to be a good parliament, notwithſtand- 
ing the defe&t of the king's writs). So that, as the royal prero- 
gative was chiefly wounded by -their ſo meeting, and as the king 
himſelf, who alone had a-right to obje&, conſented to wave the 
objection, this cannot be drawn into an example in prejudice of 
the rights of the crown. Beſides we ſhould alſo remember, that 
it was at that time a great doubt among the lawyers *, whether 
even this healing a& made it a good parliament ; and held by 
very many in the negative : though it ſeems to have been too 
nice aſcruple. And yet, out of abundant caution, it was thought 


neceſlary to confirm it's ats in the next Partiomant, by ſtatute 
13 Car. II. c. 7> © C: If. 


; Stat, 12 Car. II, & i k 1 Sid. L 
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IT is likewiſe true, that at the time of the revolution, 4.D.1688, 
the lords and commons by their own authority, and upon the. 
ſummons of the prince of Orange, (afterwards king William) 
met in a convention and therein diſpoſed of the crown and king- 


dom. But it muſt be remembered, that this aſſembling was upon 


a like principle of necefflity as at the reſtoration ; that is, upon 
a full conviction that king James the ſecond had abdicated the 


government, and. that the throne was thereby vacant : which 
ſuppoſition of the individual members was confirmed by their 
concurrent reſolution, when they afually came together. And 
-in ſuch a caſe as the palpable vacancy of a throne, it folows ex 
neceſſitate rei, that the form of the royal writs muſt be laid aſide, 
otherwiſe no parliament can ever meet again. For, let us put 
another poſſible caſe, and ſuppoſe, for the ſake of argument, that 


the whole royal line ſhould at any time fail, and become extin&, 
which would indiſputably vacate the throne : in this ſituation it 
ſeems reaſonable to preſume, that the body of the nation, con-. 
fiſting of lords and commons, would have a right to meet and 
ſettle the government ; otherwiſe there muſt be no government at 


all. And upon this and no other principle did the convention in 


1688 aſſemble. The vacancy of the throne was precedent to their 


meeting without any royal ſummons, not a conſequence of it. 


They did not aſſemble without writ, and then make the throne 


vacant ; but the throne being previouſly vacant by the king's ab- 


dication, they aflembled without writ, as they muſt do if they 


aſſembled at all. Had the throne been full, their meeting would 
not have been regular ; but, as it was really empty, ſuch' meet- 


ing became abſolutely neceſſary. And accordingly it is declared 


by ſtatute 1W. & M. t. 1. c. 1. that this convention was really 


the two houſes of parliament, notwithſtanding the want of writs 
or other defe&ts of form. So that, notwithſtanding theſe two 
capital exceptions, which were juſtifiable only on a principle of 
neceſſity, (and each of which, by the way, induced a revolution 
in the government) the rule laid down is in general certain, that 
the king, only, can convoke a parliament. Les 
AND 


Ch. 2. of PrrSONs, 153 


AND this by the antient ſtatutes of the realm ', he is bound 
to do every year, or oftener, if need be. Not that he is, or ever 
was, obliged by theſe ſtatutes to call a new parliament every year ; 
but oaly to permit a parliament to fit annually for the redreſs of 
grievances, and diſpatch of buſineſs, if need be. Theſe laſt words 
are fo looſe and vague, that ſuch of our monarchs as were encli- 
ned to govern without parliaments, neglefted the convoking them, 
ſometimes for a very conſiderable period, under pretence that 
there was no need of them. But, to remedy this, by the ſtatute 
16 Car. II. c. 1. it is enacted, that the fitting and holding of 
parliaments ſhall not be intermitted above three. years at the moſt. 
And by the ſtatute 1W. & M. ﬆ:. 2. c.2. it is declared to be one 
of the rights of the people, that for redreſs of all grievances, 
and for the amending, ſtrengthening, and preſerving the laws, 
parliaments ought to be held frequently. And this indefinite fre- 
quency 18 again reduced to a certainty by ſtatute 6 W. & M. c. 2. 
which enaQts, as the ſtatute of Charles the ſecond had done be- 
fore, that a new parliament ſhall be called within three years ® 
after the determination of the former. 


II. TH E conſtituent parts of a parliament are the next objets 
_ of our enquiry. And theſe are, the king's majeſty, ſitting there 
in his royal political capacity, and the three eſtates of the realm ; 
_ the lords ſpiritual, the lords temporal, (who fit, together with 
the king, in one houſe) and the commons, who fit by themſelves 
in another. And the king and theſe three eſtates, together, form 
the great corporation or body politic of the kingdom ®, of which 
_ the king i is ſaid to be capur, principium, et fintis. For upon their 
coming together the king meets them, either in perſon or by re- 
preſentation ; without which there can be no beginning of a par- 
liament®; and he alſo has alone the power of diſſolving them. 


! 4 Edw. III, c.14. 36 Edw. III. c.10. Un. Hiſt. xxxiii, 15. 


_ ® This 1s the ſame period, that is allowed ® 4 Inſt. 1, 2. Stat, 1 Eliz. C..3. Hale of 
in Sweden for intermitting their general Parl. 1 
diets, or parliamentary aſſemblies. Mod, vt 6, 
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I'T is highly neceſſary for preſerving the ballance of the con- 
Ntitution, that the executive power ſhould be a branch, though 
not the whole, of the legiſlature. The total union of them, we 
have ſeen, would be productive of tyranny ; the total disjun&tion 
of them for the preſent, would in the end produce the ſame 
effes, by cauſing that union, againſt which it ſeems to provide. 
The legiſlature would ſoon become tyrannical, by making conti- 
 nual encroachments, and gradually aſſuming to itſelf the rights 
of the executive power. "Thus the long parliament of Charles 
the firſt, while it acted in a conſtitutional manner, with the royal 
_ concurrence, redrefled many heavy grievances and eſtabliſhed 
many falutary laws. But when the two houſes afſumed the power 
of legiſlation, in excluſion of the royal authority, they ſoon after 
aſſumed likewiſe the reins of adminiſtration ; and, in conſequence 
of theſe united powers, overturned both church and ſtate, and 
eſtabliſhed a worſe oppreſſion than any they pretended to remedy. 
To hinder therefore any ſuch encroachments, the king is himſelf 
a part of the parliament : and, as this is the reaſon of his being 
ſo, very properly therefore the ſhare of legiſlation, which the 
conſtitution has placed in the crown, conſiſts in the power of re- 
jefing, rather than reſolving ; this being ſufficient to anſwer the 
end propoſed. For we may apply to the royal negative, in this 
inſtance, what Cicero obſerves of the negative of the Roman 
tribunes, that the crown has not any power of domg wrong, but 
merely of preventing wrong from being done*. The crown can- 
not begin of itſelf any alterations in the preſent eſtabliſhed law ; 
but it may approve or diſapprove of the alterations ſuggeſted and 
conſented to by the two houſes. The legiſlative therefore cannot 
abridge the executive power of any rights which- it now has by 
law, without it's own conſent ; ſince the law muſt perpetually 
Ntand as it now does, unleſs all the powers will agree to alter it. 
And herein indeed conſiſts the true excellence of the Englith 
government, that all the parts of it form a mutual check upon 


p Salla — tribunis plebis ſua lege Ryerres faciendae a ademit, exzli ferendi reli- 
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each other. In the legiſlature, the people are a check upon the 
Nobility, and the nobility a check upon the people ; by the mn- 
tual privilege of reje&ting what the other has reſolved : while 
the king is a check upon both, which preſerves the executive, 
power from encroachments. And this very executive power 15 
again checked and kept within due bounds by the two houſes, 

through the privilege they have of enquiring into, impeaching, 
_ and puniſhing the conduct (not indeed of the king ?, which would 
deſtroy his conſtitutional independence ; but, which is more be-_ 
 neficial to the public) of his evil and pernicious counſellors. 
Thus every branch of our civil polity ſupports and is ſupported, 
regulates and is regulated, by the reſt; for the two houſes na- 

turally drawing in two directions of oppoſite intereſt, and the 
prerogative in another ſtill different from them both, they mu- 
tually keep each other from exceeding their proper limits ; while 
the whole is prevented from ſeparation, and artificially connected 
| together by the mixed nature of the crown, which is a part of 
_ the legiſlative, and the ſole executive magiſtrate. Like three diſ- 
tin powers in mechanics, they jointly impel the machine of 
government in a direction different from what either, aCting by 
itſelf, would have done ; but at the ſame time in a direQtion par- 
taking of each, and formed out of all ; a dire&tion which conſti- 
tutes the true line of the liberty and happineſs of the community. 


Le T. us now conſider theſe conſtituent parts of the ſovereign 
| power, or parliament, each in a ſeparate view. The king's ma- 

Jjeſty will be the ſubject of the next, and many ſubſequent chap- 
ters, t0 which we muſt at preſent refer. 


Tax next in order are the ſpiritual lords. Theſe confiſt of 
two arch-biſhops, and twenty four biſhops ; and, at the difſo- 
Tution of monaſteries by Henry VU, conſiſted likewiſe of twenty _ 
fix mitred abbots, and two priors* : a very conſiderable HOY s | 
_ and in thoſe times equal in number to the temporal nobility |. 

'4 Stat. 12 Car. II. c, 30. { Co. Litt. 97. 

* Seld. tit, hon.2.5.27, | | 

| U-.2 All 
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All theſe hold, or are ſuppoſed to hold, certain antient baronies 
under the king : for William the conqueror thought proper to. 
change the ſpiritual tenure, of frankalmoign or free alms, under 
which the biſhops held their lands during the Saxon government; 
into the feodal or Norman tenure by barony ; which ſubjected 
_ their eſtates to all civil charges and aſſeſiments, from which they 
were before exempt * : and, in right of ſucceſſion to thoſe baro- 
nies, which were unalienable from. their reſpective dignities, the 
biſhops and abbots obtained their ſeats in the houſe of lords*. 
But though theſe lords ſpiritual are in the eye of the law a diſtin& 
eſtate from the lords temporal, and are ſo diſtinguiſhed in moſt of 
_ our acts of parliament, yet in practice they are uſually blended. 
together under the. one name of Zhe lords ; they intermix in their 
| votes; and the majority of ſuch intermixture binds both eſtates. 
And, from this want of a ſeparate aſſembly and ſeparate negative 
of the prelates, ſome writers have argued ® very cogently, that 
_ the lords ſpiritual and. temporal are, now in reality only one eſtate”: | 
which is unqueſtionably true in every effectual ſenſe, though the 
antient diſtin&ion between them. ſtill nominally continues. For 
if a bill ſhould paſs their houſe, there is no doubt of it's validity, 
though every lord ſpiritual ſhould vote. againſt it ; of which: 
_ Selden?, and fir Edward Coke?, give many inſtances : as, on the 
other hand, I preſume it would be equally good, if the lords 
_ temporal preſent were inferior to the biſhops. in number, and 
every one of thoſe temporal lords gave his vote to reject the bill ; 
though this fir Edward Coke ſeems to doubt of *. 


I5;0 


_ + Gilb. Hiſt, Exch. 55. Spelm.W.T. 291. 

t Glanv. 7. 1. Co. Litt. 97+ Seld. tit. 
hon. 2. 5. 19. | 
 *® Whitelocke on Parliam, c. 72. War- 
burt. Alliance. b. 2. c: 3. 

* Dyer. 60. .- 

'* Baronage. p. 1. c.6. The at of unifor- 
mity, 1Eliz, c. 2. was paſſed with the dif- 
ſent of all the biſhops; (Gibſ. codex.268.) 
and therefore the ſtile of lords Spiritual 1 1s 
omitted throughout the whole. 


7” 2 Inſt. 585,6,7; See Keilw.184 ; where 


' It is holden by the judges, 7 Hen. VIII, 


that the king may hold a parliament with- 
out any ſpiritual lords. "This was alſo ex- 
emplified in faCt in the two firſt parliaments 
of Charles II ; wherein no biſhops were 
ſummoned, till after the repeal of the ſtat. 
16-Car, I. c. 27. by ſtat, 13 Car. Il. &. 1. 
C. 3» 
2 4 Inſt. 25. 
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Tar lords temporal conſiſt of all the peers of the realm (the 
biſhops not being in ſtriftneſs held to be ſuch, but merely lords 
of parliament *) by whatever title of nobility diſtinguiſhed ; 


dukes, marquiſles, earls, viſcounts, or barons ; of which digni- 


ties we ſhall ſpeak more hereafter. Some of theſe fit by deſcent, 
| as do all antient peers ; ſome by creation, as do all new-made 
ones ; others, ſince the union with Scoltand, by eleftion, which 
is the caſe of the ſixteen peers, who repreſent the body of the 
Scots nobility. Their number is indefinite, and may be encreaſed 
_ at will by the power of the crown : and once, in the reign of 


queen Anne, there was an inſtance of creating no leſs than twelve 
together ; in contemplation of which, in the reign of king George 


the firſt, a bill paſſed the houſe of lords, and was countenanced 


by the then miniſtry, for limiting the number of the peerage. 


This was thought by ſome to promiſe a great acquiſition to the 
conſtitution, by reſtraining the prerogative from gaining the af- 
cendant in that auguſt aſſembly, by pouring in at pleaſure an un- 
limited number of new created lords. But the bill was ill-reliſhed 
and miſcarried in the houſe of commons, whoſe leading mem- 
bers were then. deſirous to. keep the avenues to the other houſe 
as open and eaſy as poſtibie. 


Tus diſtin&tion of rank.and honours is neceſlary in every welk 


| governed ſtate : in order to- reward ſuch as are eminent for their 


| fervices to. the public, in- a manner the moſt deſirable to indivi- 


duals, and yet without burthen. to the community ; exciting 
thereby an ambitious yet laudable order, and generous emulation: 


In others. And emulation, or virtuous ambition, is: a ſpring of 


ation which, however dangerous or invidious in a mere republic 
_ or under a deſpotic ſway, will certainly be attended with good. 
effe&ts under a free monarchy ; where, without deſtroying: it's. 
exiſtence, it's excefles may be continually reſtrained by that ſu- 


perior power, from which all honour is derived. Such a ſpirit, 


when nationally diffuſed, gives life and vigour to the community ; 
it ſets all the wheels. of government in motion,. which: under a 


« Staunford, P, C.1 53» | wile 
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wiſe regulator, may be directed to any beneficial purpoſe ; ; and 
thereby every individual may be made ſubſervient to the public 
good, while he principally means to promote his own particular 
views. A body of nobility is alſo more. peculiarly neceſlary in 
our mixed and compounded conſtitution, in order to ſupport the 
rights of both the crown and the people, by forming a barrier to 
withſtand the encroachments of both. It creates and preſerves 
that gradual ſcale of dignity, which proceeds from the peaſant to 
the prince ; riſing like a pyramid from a broad foundation, and 
diminiſhing to a point as it riſes. It is this aſcending and con- 
| tracting proportion that adds ſtability to any government ; for 
when the departure is ſudden from one extreme to another, we 
may pronounce that ſtate to be precarious. The nobility there- 
fore are the pillars, which are reared from among the people, more 
immediately to ſupport the throne ; and if that falls, they muſt 
alſo be buried under it's ruins. Accordingly, when in the laſt 
century the commons had determined to extirpate monarchy, they 
alſo voted the houſe of lords to be uſeleſs and dangerous. And 
ſince titles of nobility are thus expedient in the tate, it is alſo 
_ expedient that their owners ſhould form an independent and ſepa- 
rate branch of the legiſlature. If they were confounded with the 
maſs of the people, and like them had only a vote in ele&ing 
repreſentatives, their privileges would ſoon be borne down and 
overwhelmed by the popular torrent, which would effectually 
level all diſtin&tions. It is therefore highly neceſſary that the 
| body of nobles ſhould have a diſtin& afſembly, diſtin& delibera- 
tions, and diſtinct powers from the commons, 


Ti x commons confiſt of all ſuch men of any property in the 
kingdom, as have not ſeats in the houſe of lords ; every one of 
which has a voice in parliament, either perſonally, or by his re- 
_ preſentatives. In a free ſtate, every man, who is ſuppoſed a free 
agent, ought to be, in ſome meaſure, his own governor ; and 

therefore a branch at leaſt of the legiſlative power ſhould refide 
in the whole body of the people. And this power, when the 
territories of the ſtate are ſmall and it's Citizens ealily known, 


ſhould 


ſhould be exerciſed by the people in their aggregate or colleQive 
capacity, as was wiſely ordained in the petty republics of Greece, 
and the firſt rudiments of the Roman ftate. But this will be 
highly inconvenient, when the public territory is extended to any 


_ conſiderable degree, and the number of citizens is encreaſed. 
Thus when, after the ſocial war, all the burghers of Italy were 


admitted free citizens of Rome, and each had a vote in the pub- 
lic afſemblies, it became impoſſible to diſtinguiſh the ſpurious 


from the real voter, and from that time all eletions and popular 


_ deliberations grew tumultuous and diſorderly ; which paved the 


_ way for Marius and Sylla, Pompey and Caefar, to trample on 


the liberties of their country, and at laſt to diſſolve the common- 
wealth. In fo large a ſtate as ours it is therefore very wiſely 
contrived, that the people thould do that by their repreſentatives, 
_ which it is impracticable to perform in perſon : repreſentatives, 
choſen by a number of minute and ſeparate diſtrits, wherein all 
the voters are, or eafily may be, diſtinguiſhed. 'The counties are 
therefore repreſented by knights, elected by the proprietors of 
lands ; the cities and boroughs are repreſented by citizens and 
 burgefles, choſen by the mercantile part or ſuppoſed trading in- 


tereſt of the nation ; much in the ſame manner as the burghers - 


in the diet of Sweden are choſen by the corporate towns, Stock- 
holm ſending four, as London does with us, other cities two, 
and ſome only one*. The number of Engliſh repreſentatives 1s 


513, and of Scots 45; in all 558. And every member, though 


choſen. by one particular diftrict, when elected and returned ſerves 


for the whole realm. For the end of his coming thither is not 


particular, but general ; not barely to advantage his conſtituents, 


| but the common wealth ; to adviſe his majeſty (as appears from 


the writ of ſummons*®) © de communi con/ilio ſuper negotiis quibuſ- 

* dam arduts et urgentibus, regem, ſtatum et defenſionem regni An- 
* gle ef ecclefiae Anglicanae concernontibus.” And therefore he is 
not bound, like a deputy in the united provinces, to conſult with, 
or take the advice, of his conſiituents upon any particular point, 
unleſs he himſelf thinks it proper or prudent ſo to do. 


d Mod, Un. Hiſt, xxxiji. 18, _ < 4Inſt, 4. 
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THESE are the conſtituent parts of a parliament, the king, 
the lords ſpiritual and temporal, and the commons. Parts, of 
which each is ſo neceſſary, that the conſent of all three is requi= 
red to make any new law that ſhall bind the ſubje&t. Whatever 
is enacted for law by one, or by two only, of the three is no ſta- 
tute; and to it no regard is due, unleſs in matters relating to their 
own privileges. For though, in the times of madneſs and anarchy, 
the commons once paſſed a vote*, «that whatever is enaQed or 
« declared for law by the commons in parliament aſſembled hath 
« the force of law; and all the people of this nation are conclu- 
«ded thereby, although the conſent and concurrence of the king 
« or houſe of peers be not had thereto ;” yet, when the conſtitu- 
tion was reſtored in all it's forms, it was particularly enacted by 
ſtatute 1 3Car. II. c.1. that if any perſon ſhall maliciouſly or ad- 
viſedly affirm, that both or either of the houſes of parliament 
have any legiſlative authority without the King, ſuch perſon ſhall 
incur all the penalties of a  pracmunire. 


III. We are next to examine the laws and cuſtoms relating to 
parliament, thus united together ; and conſidered as one *ggregate 


body. 


Tx: E power and juriſdiction of parliament, ſays PR Edward 
Coke®, is ſo tranſcendent and abſolute, that it cannot be confi- 
| ned, either for cauſes or perſons, within any bounds. And of this 
high court he adds, it may be truly faid * / antiguitatem fpeftes, 
« oft vetuſtiſſima ; i dignitatem, eſt honoratiſſima; fi juridiftionem, 
« eft capaciſſima.” It hath ſovereign and uncontrolable authority 
in making, confirming, enlarging, reſtraining, abrogating, re- | 
pealing, reviving, and expounding of laws, concerning matters 
_ of all poſſible denominations, eccleſiaſtical, or temporal, civil, 
military, maritime, or criminal : this being the place where that 
abſolute deſpotic power, which muſt in all governments refide 
ſomewhere, is entruſted by the conſtitution of. theſe kingdoms. 


4 4 Jan. 1648, | e 4Inſt, 36, | | 
All 
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All miſchiefs and grievances, operations and remedies, that tranſ- 
cend the ordinary courſe of the laws, are within the reach of 
this extraordinary tribunal. It can regulate or new model the 
ſucceſſion to the crown; as was done in the reign of Henry VIII 
and William III. It can alter the eſtabliſhed religion of the land; 
as was done in a variety of inſtances, in the reigns of king 
Henry VII and his three children. It can change and create afreſh 
even the conſtitution of the kingdom and of parliaments them- 
ſelves; as was done by the a& of union, and the ſeveral ſtatutes 
for triennial and ſeptennial ele&tions. It can, in ſhort, do every 
thing that is not naturally impoſiible ; and therefore ſome have 
not ſcrupled to call it's power, by a figure rather too bold, the 
omnipotence of parliament. True it is, that what the parliament 
doth, no authority upon earth can undo. So that it 1s a mat- 
ter moſt eſſential to the liberties of this kingdom, that ſuch mem- 
bers be delegated to this important truſt, as are moſt eminent for | 
their probity, their fortitude, and their knowlege ; for it was a 
known apothegm of the great lord treaſurer Burleigh, * that 
_ *« England could never be ruined but by a parliament :” and, as 
ſir Matthew Hale obſerves *, this being the higheſt and greateſt 
court, over which none other can have juriſdiction in the king- 
dom, if by any means a miſgovernment ſhould any way fall upon 
it, the ſubjects of this kingdom are left without all manner of 
remedy. To the ſame purpoſe the preſident Monteſquieu, though 
'I truſt too haſtily, preſages*; that as Rome, Sparta, and Car- 
thage have loſt their liberty and periſhed, fo the conſtitution of 
England will in time loſe it's liberty, will periſh : it will periſh, 


whenever the legiſlative power ſhall become more corrups than 
_ the executive. 


IT muſt be owned that Mr Locke ®, and other theoretical wri- 

' ters, have held, that « there remains ſtill inherent in the people 
* a ſupreme power to remove or alter the legiſlative, when they 
«*« find the maperry act contrary to. the truſt repoled in them : 


f of 6 MET% 49. | > on Gov, p. 2. $. 149. 227. 
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« for when ſuch truſt is abuſed, it is thereby forfeited, and de- 
* yolves to thoſe who gave it.” But however juſt this concluſion 
may be in theory, we cannot adopt it, nor argue from it, under 
any diſpenſation of government at preſent aQtually exiſting. For 
this devolution of power, to the people at large, includes in it a 
difſolution of the whole form of government eſtabliſhed by that 

people, reduces all the members to their original ſtate of equa- 
hity, and by annihilating the ſovereign power repeals all poſitive 
laws whatſoever before enafted. No human laws will therefore 
ſuppoſe a caſe, which at once muſt deſtroy all law, and compel 
men to build afreſh upon a new foundation; nor will they make 
proviſion for ſo deſperate an event, as muſt render all legal pro- 
viſions ineffeftual. So long therefore as the Engliſh conſtitution 
laſts, we may venture to affirm, that the power of room is 
abſolute and without Gontren. 


1 n order to prevent the miſchicfs that might ariſe, by placing ” 


this extenſive authority in hands that are either incapable, or elſe 
| Improper, to manage it, it is provided that no one ſhall fit or 
vote in either houſe of parliament, unleſs he be twenty one years 
of age. This is expreſlly declared by ſtatute 7 & 8 W. III. c. 25. 
with regard to the houſe of commons ; though a minor was in- 
capacitated before from fitting in either houſe, by the law and 
cuſtom of parliament *. To prevent crude innovations in religion 
and government, it is enacted by ſtatute 430 Car. II. ſt. 2. and 
1 Geo. I. c.13. that no member ſhall vote or fit in either houſe, 
_ till he hath in the preſence of the houſe taken the oaths of alle- 
glance, ſupremacy, and abjuration, and ſubſcribed and repeated 
the declaration againſt tranſubſtantiation, and invocation of ſaints, 
and the facrifice of the maſs. To prevent dangers that may ariſe 
_ to the kingdom from foreign attachments, connexions, or depen- 
dencies, it is enacted by the 12 & 14 W.1II. c. 2. that no alien, 


born out of the dominions of the crown of Great Britain, even 


though he be naturalized, ſhall be __— of oy a member of 
_ either houſe of parliament. 


i 4 Inſt, 47. | | 
FARTHER: 
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Pane HER: as every court of juſtice hath laws and cuſtoms 
for it's dire&tion, ſome the civil and canon, ſome the common 
| law, others their own peculiar laws and cuſtoms, ſo the high 

court of parliament hath alſo it's own peculiar law, called the 
lex et conſuetuds parhamenti; a law which fir Edward Coke © ob- 
ſerves, is © ab omnibus quaerenda, a multis ignorata, @ paucis cog- 
* nita.” It will not therefore be expected that we ſhould enter 
| Into the examination of this law, with any dajyroe of minute- 
"neſs; ſince, as the ſame learned author afſures us!, it is much 
better to be learned out of the rolls of parliament, and other re- 
cords, and by precedents, and continual experience, than can be. 

_ expreſſed by any one man. It will be ſufficient to obſerve, that 
the whole of the law and cuſtom of parliament has it's original 
from this one maxim ; * that whatever matter ariſes concerning 
<« either houſe of parliament, ought to be examined, diſcuſſed, 
«and adjudged in that houſe to which it relates, and not elſe- 
_« where.” Hence, for inſtance, the lords will not ſuffer the 
commons to interfere in ſettling the ele&tion of a peer of Scot- 
land; the commons will not allow the lords to judge of the 
election of a burgeſs; nor will either houſe permit the courts of 
law to examine the merits of either caſe. But the maxims upon 
which they proceed, together with their method of proceeding, 
reſt entirely in the breaſt of the parliament itſelf ; and are not 
defined and aſcertained by any particular ſtated laws. 


Tus privileges af parliament are likewiſe very large and inde- 

finite; which has occaſioned an obſervation, that the principal 
privilege of parliament conſiſted in this, that it's privileges were 

Not certainly known to any but the parliament itſelf. And there- 

fore when in 31 Hen. VI the houſe of lords propounded a quei- 

tion to the judges touching the privilege of parliament, the chief 

| juſtice, in the name of his brethren, declared, « that they ought 
« not to make anſwer to that queſtion ; for it hath not been uſed 


&« aforetime that the juſtices ſhould in any wiſe determine the 


& 11Inſk, 11, 1 4 Inſt. 50, 


"'W 2 « privileges 
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« privileges of the high court of parliament ; for it is fo high 
* and mighty in his nature, that it may make law; and that 
_ * which is law, it may make no law; and the determination and 
« knowlege of that privilege belongs to the lords of parliament, 
* and not to the Juſtices ®. _ Privilege of parliament was princi- | 
pally eſtabliſhed, in order to protect it's members not anly from 

being moleſted by their fellow-ſubjects, but alſo more eſpecially 
from being oppreſſed by the power of the crown. If therefore 
all the privileges of parliament were once to be ſet down and aſ- 
certained, and no privilege to be allowed but what was ſo defined 
and determined, it were eaſy for the executive power to deviſe 
ſome new caſe, not within the line of privilege, and under pre-- 
tence thereof to haraſs any refraftory member and violate the 
freedom of parliament. The dignity and independence of the 
two houſes are therefore in great meafure preſerved by keeping 
their privileges indefinite. Some however of the more notorious 
_ privileges of the members of either houſe are, privilege of ſpeech, 
of perſon, of their domeſtics, and of their lands and goods. 
As to the firſt, privilege of ſpeech, it is declared by the ſtatute 
1W. & M. ft. 2. c.2. as one of the liberties of the people, 
« that the freedom of ſpeech, and debates, and proceedings in 
_ «parliament, ought not to be impeached or queſtioned in any 
_ *« court or place out of parliament.” And this freedom of ſpeech 
is particularly demanded of the king in perſon, by the ſpeaker of 
the houſe of commons, at the opening of every new parliament. 
| So likewiſe are the other privileges, of perſon, ſervants, lands 
and goods ; which are immunities as antient as Edward the con- 
feflor, in whoſe laws * we find this precept, ©* ad fynodos venien- 
&« ttbus, five ſummoniti fint, roe per Je quid agendum habuerit, fit 
&« ſumma pax:” and fo too, in the old Gothic conſtitutions, * ex- | 
*« fenditur haec fax of ſecuritas ad quatuordecim dies, convocato 
« regnz ſenatu?.” This includes not only privilege from illegal 
violence, but alſo from legal arreſts, and ſeiſures by proceſs from 
the courts of law. To aflault by violence a member of either 


m Seld. baronage. part. 1 I, C, 4 0 Stiernh, de jure Goth, 1. 3: 3 
D Cape 3. 
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houſe, or his menial ſervants, is a high contempt of purtianeine; 
and there puniſhed with the utmoſt ſeverity. It has likewiſe pe- 
culiar penalties annexed to it in the courts of law, by the ſtatutes 
5 Hen. IV. c.6. and 11 Hen. VI. c.1i. Neither can any mem- 
ber of either houſe be arreſted and taken into cuſtody, nor ſerved 
with any proceſs of the courts of law; nor can his menial ſer- 
vants be arreſted ; nor can any-entry be made on his lands ; nor 


can his goods be diſtrained or ſeiſed ; without a breach of the | 
privilege of parliament, 


Tazer privileges kowerer, which derogate from the common 
law, being only indulged to prevent the member's being diverted 
from the public buſineſs, endure no longer than the ſeflion of 
parliament, ſave only as to the freedom of his perſon : which in 
a peer is for ever ſacred and inviolable ; and in a commoner fos 
forty days after every prorogation, and forty days before the next 
appointed meeting *; which is now 1n effect as long as the par- 
liament ſubſiſts, it ſeldom being prorogued for more than four- 
ſcore days /at a time. As to all other privileges which obſtruct 
the ordinary courſe of juſtice, they ceaſe by the ſtatutes 12 W. IIT. 
Cc. 3. and 11Geo. II. c. 24. immediately after the diſſolution or 
prorogation of the parliament, or adjournment of the houſes for 
above a fortnight; and during theſe receſſes a peer, or member 
of the houſe of commons, may be ſued like an ordinary ſubject,. 
and in conſequence of ſuch ſuits may be diſpoſſeſſed of his lands 
and goods. In theſe caſes the king has alſo his prerogative : he 
may ſue for his debts, though not arreſt the perſon of a member, 
during the ſitting of parliament ; and by ſtatute 2 & 3 Ann. c.18. 
a member may be ſued during the fitting of parliament for any 
miſdemeſnor or breach of truſt in a public office. Likewiſe, for 
the benefit of commerce, it is provided by ſtatute 4 Geo. III. 
_C. 33, that any trader, having privilege of parliament, may be 

ſerved with legal proceſs for any juſt debt, (to the amount of 
1007.) and unleſs he makes fatisfaction within two months, it. 
{hall be deemed an act of bankruptcy ; and. that commitſions. of 

P 2 Lev. 72. 


bankrupt. 
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bankrupt may be iſſued againſt ſuch privileged traders, in like 


manner as NEO: any other. 


Tux only way by which courts of jultice cual antiently take 
cognizance of privilege of parliament was by writ of privilege, 
in the nature of a /per/edeas, to deliver the party out of cuſtody 
when arreſted in a civil fuit%. For when a letter was written by 
the ſpeaker to the judges, to ſtay proceedings againſt a privileged 
perſon, they rejected it as contrary to their oath of office", But 
ſince the ſtatute 12 W. III. c. 3. which enacts, that no privileged 
perſon ſhall -be ſubje& to arreſt or impriſonment, it hath been 
held that ſuch arreſt is irregular ab mitio, and that the party may 
| be diſcharged upon motion*. It is to be obſerved, that there is 
no precedent of any ſuch writ of privilege, but only in civil 
ſuits; and that the ſtatute of 1 Jac. I. c.13. and that of king 
William (which remedy ſome inconveniences ariſing from privi- 
lege of parliament) ſpeak only of civil actions. And therefore 
the claim of privilege hath been uſually guarded with an excep- 
tion as to the caſe of indictable crimes*; or, as it hath been fre- 
- quently expreſſed, of treaſon, felony,” and breach (or ſurety) of 
the peace". Whereby it ſeems to have been underſtood that no 
privilege was allowable to the members, their families, or ſer- 
vants in any crime whatſoever ; for all crimes are treated by the 
law as being contra pacem domint regis. And inſtances have not 
been wanting, wherein privileged perſons have been convicted of 
miſdemeſnors, and committed, or proſecuted to outlawry, even 
in the middle of a ſeſſion”; which proceeding has afterwards 
received the ſanction and approbation of parliament *. To which 
may be..added, that, a few years ago, the caſe of writing and . 
publiſhing ſeditious libels was reſolved by both houſes? not to be 

intitled to privilege; and that the reaſons, _ which that caſe 


q4 Dyer. 59. 4 Pryn. Brev. Parl. 757. vw Mich. 16 Eduw. IS. in beaceS. — Lord 
r Latch. 48. Noy. 83. Raym. 1461. 

* Stra. 929, | * Com, Journ. 16 May. 1726. 

t Com. Journ. 17 Aug. 1641. . y Com. Journ. 24 Nov. Lords Journ, 
u 


4 Inſt. 25. Com, Journ, 20 May, 1675, 2g Nov. 1763. | 
os proceeded *, 
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proceeded *, extended equally to every indictable offence. So that 
_ the chief, if not the only, privilege of parliament, in ſuch caſes, 
feems to be the right of receiving immediate information of the 
impriſonment or detention of any member, with the reaſon for 
which he is detained : a practice that is daily uſed upon the 
 flighteſt military accuſations, preparatory to a trial by a court 
martial *; and which is recognized by the ſeveral temporary ſta- 
tutes for ſuſpending the habeas corpus a&t*, whereby it is provi- 
ded, that no member of either houſe ſhall be detained, till the. 
| matter of which he ſtands ſaſpeCted, be firſt communicated to 
the houſe of which he is a member, and the conſent of the faid 
houſe obtained for his commitment or detaining. But yet the 
uſage has uniformly been, ever fince the revolution, that the 
communication has been ſubſequent to the arreſt. 


THress are the general heads of the laws and cuſtoms rela- 
ting to parliament, conſidered as one aggregate body. We will 
next proceed to LE, 


IV. Tns laws and cuſtoms relating to the houſe of lords in 
particular. Theſe, if we exclude their judicial capacity, which 
will be more properly treated of in the third and fourth books of 
theſe commentaries, will take up but little of our time. 


ONE very antient privilege is that declared by the charter of 
the foreſt ©, confirmed in parliament 9 Hen. III; viz. that every 
lord ſpiritual or temporal ſummoned to parhament, and pafling 
through the king's foreſts, may, both in going and returning, kill 
one or two of the king's deer without warrant ; in view of the 
foreſter, if he be preſent ; or on blowing a horn if he be abſent, 
that he may not ſeem to take the king's veniſon by ſtealth. 


In the next place they have a right to be attended, and con- 
ftantly are, by the judges of the court of king's bench and com- 
2 Lords Proteſt. ibid. Þ particularly 17 Geo, II. c. 6. 


* Com, Journ. 20 Apr. 1762. © 24. | | 
monpleas, 
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monpleas, and ſuch of the barons of the exchequer as are of the 
degree of the coif, or have been made ſerjeants at law ; as like- 
wiſe by the maſters of the court of chancery ; for their advice 
in point of law, and for the greater dignity of their proceedings. 
The ſecretaries of ſtate, the attorney and ſolicitor general, and 
the reſt of the king's learned counſel being ſerjeants, were alſo 
uſed to attend the houſe of peers, and have to this day their re- 

gular writs of ſummons iſſued out at the beginning of every par- 
| liament®: but, as many of them have of late years been members 
of the houſe of commong, their attendance i iS fallen into diſuſe. 


ANOTHER privilege i is, that every peer, by licence obtained 
from the king, may make another lord of parliament his proxy, 
to vote for him in his abſence*. A privilege which a member of 
the other houſe can by no means ave, as he is himſelf but a 
Proxy for a multitude of other. people * . 


Eacu peer has alſo a OE OY by leave of the heals, when a 
vote paſſes contrary to his ſentiments, to enter his diſſent on the 
Journals of the houſe, with the reaſons for ſuch diſſent ; which 
1s WAaly ſtiled his proteſt. 


| ALz bills likewiſe, that may i in their conſequences any way | 
affect the rights of the peerage, are by the cuſtom of parliament 
to have their firſt riſe and beginning in the houſe of peers, and 
to ſuffer no changes or amendments in the houſe of commons. 


THERE is alſo one ſtatute peculiarly relative to the houſe of 
lords; 6 Ann. c. 2 3. which regulates the election of the ſixteen 
_ repreſentative peers of North Britain, in conſequence of the 
twenty ſecond and twenty third articles of the union ; and for 
that purpoſe preſcribes the oaths, &c, to be taken by the electors; 
dire&s the mode of balloting ; prohibits the peers electing from 


4 Stat. 31 Hen, VIII. c. 10. Smith's * Seld. baronage, p.1, c.1. 
commonw. b.2. c.3, Moor.g51. 4 Inſt. 4, " 41ſt, bs, 
Hale of parl. 140. 
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being attended in an unuſual manner ; and exprefly provides, 
that no other matter ſhall be treated of in that aſſembly, ſave 
" the election, on pain of incurring a praemunire. 


V. Taz peculiar laws and cuſtoms of the houſe of commons 


relate principally to the raiſing of taxes, and the elections of 
members to ſerve 1n parliament. 


F2ksT, with regard to taxes: it is the antient indiſputable 
privilege and right of the houſe of commons, that all grants of 
ſubſidies or parliamentary aids do begin in their houſe, and are 
firſt beſtowed by them ©; although their grants are not effectual - 
to all intents and purpoſes, until they have the aflent of the other 
two branches of the legiſlature. The general reaſon, given for 
_ this excluſive privilege of the houſe of commons, is, that the 
ſupplies are raiſed upon the body of the people, and therefore it 
is proper that they alone ſhould have the right of taxing them- 
: (eves. This reaſon would be unanſwerable, if the commons taxed 
none but themſelves : but it is notorious, that a very large ſhare 
of property is in the poſſeſſion of the houſe of lords ; that this 
| Property is equally taxable, and taxed, as the property of the * 
commons; and therefore the commons not being the /o/e perſons 
taxed, this cannot be the reaſon of their having the /o/z right of 
raiſing and modelling the ſupply. The true reaſon, ariſing from 
the ſpirit of our conſtitution, ſeems to be this. The lords being 
a permanent hereditary body, created at pleaſure by the king, are 
| ſuppoſed more liable to be influenced by the crown, and when 
once influenced to continue ſo, than the commons, who are a. 
temporary eleCtive body, freely nominated by the people. It would 
therefore be extremely dangerous, to give them any power of 
framing new taxes for the ſubject : it is ſufficient, that they have 
a power of rejecting, if they think the commons too laviſh or 
improvident in their grants. But fo reaſonably jealous are the 
commons of this valuable privilege, that herein they will not 
ſuffer the other houſe to exert any power but that of rejoin ; ; 
& 4Inft. 2g. 
they 


_— = — __ =_ ) 
SP EL Woo, n—_ __ wc — - cy co I LS ETA 
ted - Par » "3 Þ 4 hs oC” - = 
WS A ES - fads -—> , Ce? wo y 2 
Es on cam IG = IONS IO. : Jn. 
D 


A 


ona 


EE Es ee TE Ser 


170 The Ricurts Book I. 
they will not permit the leaſt alteration or amendment to be made 
by the lords to the mode of taxing the people by a money bill ; 
under which appellation are included all bills, by which money 
is directed to be raiſed upon the ſubject, for any purpoſe or in 
any ſhape whatſoever; either for the exigencies of government, 
and colle&ted from the kingdom in general, as the land tax; or 
for private benefit, and collected in any particular diftrit, as by 
turnpikes, pariſh rates, and the like. Yet fir Matthew Hale * 
mentions one caſe, founded on the praQtice of parliament in the 
reign of Henry VI', wherein he thinks the lords may alter a 


money bill; and that i is, if the commons grant a tax, as that of 
| tonnage and poundage, for four years ; and the lords alter it to 


a leſs time, as for 7400 years; here, he ſays, the bill need not be 
ſent back to the commons for their concurrence, but may receive 
the royal afſent without farther ceremony ; for the alteration of 
the lords is conſiſtent with the grant of the commons. But ſuch 
an experiment will hardly be repeated by the lords, under the pre- 
ſent improved idea of the privilege of the houſe of commons : 
and, in any caſe where a money bill is remanded to the commons, 
all amendments in the mode of taxation are ſure to be rejected. 


NexrwT, with regard to the elections of knights, citizens, and 
burgeſſes; we may obſerve, that herein conſiſts the exerciſe of the 
democratical -part of our conſtitution : for in a democracy there 
can be no exerciſe of ſovereignty but by ſuffrage, which is the 


_ declaration of the people's will. In all democracies therefore it 


is of the utmoſt importance to regulate by whom, and in what 
manner, the ſuffrages are to be given. And the Athenians were 


fo juſtly jealous of this prerogative, that a ſtranger, who inter- 
 fered in the aſſemblies of the people, was puniſhed by their laws 


with death : becauſe ſuch a man was eſteemed guilty of high 
treaſon, by uſurping thoſe rights of ſovereignty, to which he had 
no title. In England, where the people do not debate in a col- 
leftive body but by Topreſentution, the exerciſe of this ſovereignty 
Þ on parliaments. 65, 66. T5 anſwer to this caſe by fir Heneage Finch, 


i Year book, 33 Hen, VI. 17. But ſee the Com, Journ, 22 Ape: 1671. 
conſiſts 
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conſiſts in the choice of repreſentatives. The laws have therefore 
very ſtrictly guarded againſt uſurpation or abuſe of this power, 
by many falutary proviſions ; which may be reduced to theſe three 
points, 1. The qualifications of the eletors. 2. The qualifica- 
tions of the eleted. 3. The proceedings at eleCtions. 


. As to the qualifications of the eleQors. The true reaſon 
of da any qualification, with regard to property, in voters, 
is to exclude ſuch perſons as are in ſo mean a ſituation that they 
are eſteemed to have no will of their own. If theſe perſons had 
votes, they would be tempted to diſpoſe of them under ſome _ 
undue influence or other. This would give a great, an artful, or | 
a wealthy man, a larger fhare in ele&tions than is conſiſtent with 
general liberty. If it were probable that every man would give 
his vote freely, and without influence of any kind, then, upon 
the true theory and genuine principles of liberty, every member 
of the community, however poor, ſhould have a vote in eleCting 
thoſe delegates, to whoſe charge is committed the diſpoſal of his 
. property, his liberty, and his life. But, fince that can hardly be 
_ expected in perſons-of indigent fortunes, or ſuch as are under the 
immediate dominion of others, all popular ſtates have been obli- 
ged to eſtabliſh certain qualifications ; whereby ſome, who are 
| ſuſpected to have no will of their own, are excluded from voting, 

| in order to ſet other individuals, whoſe wills may be ſuppoſed 
independent, more tmoronghly upon a level with each other. 


An p this conſtitution of ſuffrages i is framed upon a wiſer prin- 
ciple, with us, than either of the methods of voting, by centuries 
or by tribes, among the Romans. In the method by centuries, in- 
ſtituted by Servius Tullius, it was principally property, and not 
numbers, that turned the ſcale: in the method by tribes, gra- 
dually introduced by the tribunes of the people, numbers only 
were regarded and. property entirely overlooked. Hence the laws 
paſſed by the former method had uſually too great a tendency to 
aggrandize the patricians or rich nobles ; and thoſe by the latter 
had too much of a levelling principle. Our conſtitution ſteers 

RE XN 2 between 
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between the two extremes. Only ſuch are entirely excluded, 

as can have no will of their own : there is hardly a free agent to 

| be found, but what is entitled to a vote in ſome place or other 

in the kingdom. Nor is comparative wealth, or property, entirely 
diſregarded in eleCtions ; for though the richeſt man has only one 
vote at one place, yet, if his property be at all diffuſed, he has. 
probably a right to vote at more places than one, -and therefore 

: | has many repreſentatives. This is the ſpirit of our conſtitution : 
K not that I aflert it is in fact quite ſo perfe& as I have here endea- 
_ voured to deſcribe it ; for, if any alteration might be wiſhed or 
ſuggeſted in the preſent frame of parliaments, it ſhould be in 

favour of a more complete repreſentation of the people. 
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BuT to return to our ns, ; and firſt thoſe of elec- 
tors for knights of the ſhire. 1. By ſtatute 8 Hen.VI. c.7. and 
10 Hen. VI. c. 2. the kndohts of he ſhires ſhall be choſen of _ 
people dwelling in the ſame counties ; whereof every man ſhall 
have freehold to the value of forty ſhillings by the year within _ 
the county; which by ſubſequent ſtatutes is to be clear of all 
charges and deductions, except parliamentary and parochial taxes. 

"The knights of ſhires are the repreſentatives of the landholders, 
or landed intereſt, of the kingdom : their ele&ors muſt there- 
fore have eſtates in lands or tenements, within the county repre- | 
ſented : theſe eſtates muſt be freehold, that is, for term of life 
at leaſt; becauſe beneficial leaſes for long terms of years were 
not in uſe at the making of theſe ſtatutes, and copyholders were 
then little better than villeins, abſolutely dependent upon their 
lord : this freehold muſt be of forty ſhillings annual value; be- 
= Fes, cauſe that ſum would then, with proper induſtry, furniſh all the 
neceflaries of life, and render the freeholder, if he pleaſed, an 
independent man. For biſhop Fleetwood, in his chroxtcon pre- 
cioſum written about fixty years fince, has fully proved forty thil- 
lings in the reign of Henry VI to have been equal to twelve 
pounds per annum in the reign of queen Anne; and, as the value 
of money 1s very conſiderably lowered fince the biſhop wrote, I 
think we may fairly conclude, from this and other circumſtances, 


that 
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that what was equivalent to twelve pounds in his days is equiva- 
lent to twenty at preſent. The other leſs important qualifications 
of the electors for counties in Ragan and Wales may be colleQted 
from the ſtatutes cited in the margin *; which dire&, 2. That no 
_ perſon under twenty one years of age ſhall be capable of voting 
for any member. This extends to all ſorts of members, as well 
| for boroughs as counties ; as does alſo the next, viz. 3. That no 
_ perſon convicted of perjury, or ſubornation of perjury, ſhall be 
capable of voting in any eletion. 4. That no perſon ſhall vote in 
right of any freehold, granted to him: fraudulently to qualify him 
to vote. Fraudulent grants are ſuch as contain an agreement to 
reconvey, or to defeat the eſtate granted ; which agreements are 
| made void, and the eſtate is abſolutely veſted in the perſon to 
whom it is ſo granted. And, to guard the better againſt ſuch 
frauds, it is farther provided, 5. That every voter ſhall have 
been in the actual poſſeſſion, or receipt of the profits, of his free- | 
hold to his own uſe for twelve calendar months before ; except 
it came to him by deſcent, marriage, marriage ſettlement, will, 
or promotion to a benefice or office. 6, That no perſon ſhall 
vote in reſpect of an annuity or rentcharge, unleſs regiſtered with 
| the clerk of the peace twelve calendar months before. 7. That 
in mortgaged or truſt-eſtates, the perſon. in poſſeſſion, under the 
| above-mentioned reſtrictions, ſhall have the vote. 8. That only 
one perſon ſhall be admitted to vote for any one houſe or tene- 
ment, to prevent the ſplitting of freeholds. 9g. That no eſtate 
ſhall qualify a voter, unleſs the eſtate has been affeſſed to ſome 
land tax aid, at leaſt twelve months before the election. 10. That 
no tenant by copy of court roll ſhall be permitted to vote as a. 
 freeholder. Thus much for the eleQtors i in counties. 


A s for the electors of citizens and burgeſles, had are ſuppo- 
| fed to be the mercantile part or trading intereſt of this kingdom. 
| But as trade is of a fluctuating nature, and ſeldom long fixed in 
a place, it was formerly left to the crown to ſummon, pro re nata,.. 


k 7 & 8 W.IIL. c.25. 10 Ann. c. 23, 2 Geo. II. c.21, 18 Geo. II, c.18. 31 Geo. Il. 
the 


c. 14. 3000s III. c. 24, 
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the moſt flouriſhing towns to ſend repreſentatives to parliament. 
So that as towns encreaſed in trade, and grew populous, they 
were admitted to a ſhare in the legiſlature. But the misfortune 
is, that the deſerted boroughs continued to be ſummoned, as well 
as thoſe to whom their trade and inhabitants were transferred ; 
except a few which petitioned to be eaſed of the expenic, then 
uſual, of maintaining their members : four ſhillings a day being 
| allowed for a knight of the ſhire, and two ſhillings for a citizen or 
burgeſs ; which was the rate of wages eſtabliſhed in the reign 
of Edward III ®. Hence the members for boroughs now bear 
above a quadruple proportion to thoſe for counties, and the num- 
| ber of parliament men is increaſed fince Forteſcue's time, in the 
reign of Henry the ſixth, from 300 to upwards of 500, exclu- 
| five of thoſe for Scotland. The univerſities were in general not 
empowered to ſend burgeſſes to parliament ; though once, in 
28 Edw. I. when a parliament was ſummoned to conſider of the 
king's right to Scotland, there were ifſued writs, which required 
the univerſity of Oxford to ſend up four or five, and that of Cam- 
bridge two or three, of their moſt diſcreet and learned lawyers 
for that purpoſe ®. But it was king James the firſt, who indul- 
ged them with the permanent privilege to ſend conſtantly two of 
their own body; to ſerve for thoſe ſtudents who, though uſeful 
members of the community, were neither concerned in the landed 
nor the trading intereſt; and to protect in the legiſlature the 
rights of the republic of letters. The right of election in boroughs 
1s various, depending intirely on the ſeveral charters, cuſtoms, 
| and conſtitutions of the reſpeCtive places, which has occaſioned 
infinite diſputes; though now by ſtatute 2 Geo. II. c. 24. the right 
of voting for the future ſhall be allowed according to the laſt de- 
| termination of the houſe of commons concerning it. And by 
ſtatute 3 Geo. III. c.15. no freeman of any city or borough (other 
than ſuch as claim by birth, marriage, or ſervitude) ſhall be in- 
titled to vote therein, unleſs he hath been admitted to his freedom 
twelve-calendar -months before. 


® 4 Inſt. 16. * Prynne parl. writs, I. 345. | 
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| 2. Ov ſecond point is the qualification of perſons to be 
_ ele&ted members of the houſe of commons. This depends upon 
the law and cuſtom of parliaments ?, and the ſtatutes referred to 
in the margin?. And from theſe it appears, 1. That they muſt 
not be aliens born, or minors. 2. That they muſt not be any of 


the twelve judges, becauſe they fit in the lords' houſe; nor of 


the clergy, for they fit in the convocation ; nor perſons attainted 
of treaſon or felony, for they are unfit to ſit any where 1. 4. That 
ſheriffs of counties, and mayors and bailiffs of boroughs, are not. 
eligible in their reſpeftive juriſdiftions, as being returning offi- 
cers*; but that ſheriffs of one county are eligible to be knights 
_ of another*. 4. That, in ſtritneſs, all members ought to be 
inhabitants of the places for which they are choſen : but this is. 
intirely diſregarded. 5. That no perſons concerned in the ma- 
| nagement of any duties or taxes created fince 1692, except the 
commiſſioners of the treaſury, nor any of the officers following, 
(viz. commiſſioners of prizes, tranſports, fick and wounded, wine 
licences, navy, and victualling ; ſecretaries or receivers of prizes ; 
comptrollers of the army accounts ; agents for regiments ; go- 
vernors of plantations and their deputies ; officers of Minorca or 
Gibraltar ; officers of the exciſe and cuſtoms ; clerks or deputies 
in the ſeveral offices of the treaſury, exchequer, navy, viftual- 
ling, admiralty, pay of the army or navy, ſecretaries of tate, - 
| falt, ſtamps, appeals, wine licences, hackney coaches, hawkers, 
and pedlars) nor any perſons that hold any new office under the 
crown created ſince 1705, are capable of being elefted members. 
6. That no perſon having a penſion under the crown during plea- 
| ſure, or for any term of years, is capable of being ele&ed. 7. That 
if any member accepts an office under the crown, except an officer 
in the army or navy accepting a new commiſſion, his ſeat is void ; 


9 4 Inſt, 47. 15 Geo. II. c. 22. 33 Geo. II. c. 20. 

_ .P 1Hen.V. c.1.' 23 Hen, VI. -c. 16.  -4 4 Inſt. 47. | 
1W.&M. t.2,c.2. 5&6W.&M.c.7. * Hale of _ 114. 

11&12W.III. c.2. 12 & 13W, IL cio. * 4 Inſt. 48. Whitelocke of parl. ch. gg, 

6 Ann. c.7, g Ann, c.5. 1Geo, I, c. 56. 100, 101. 
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but ſuch member 1s capable of being re- elefted. 8. That all 
knights of the ſhire ſhall be aQuual knights, or ſuch notable 
eſquires and gentlemen, as have eſtates ſufficient to be knights, 
and by no means of the degree of yeomen. This is reduced to 


a ſtill greater certainty, by ordaining, 9g. That every knight of a 
ſhire ſhall have a clear eſtate of freehold or copyhold to the va- 


lue of fix hundred pounds per axnum, and every citizen and | 


burgeſs to the value of three hundred pounds ; except the eldeſt 


| ſons of peers, and of perſons qualified to be knights of ſhires, and 


except the members for the two univerſities: which ſomewhat 


ballances the aſcendant which the boroughs have gained over the 
- counties, by obliging the trading intereſt to make choice of 


landed men : and of this qualification the member muſt make 


oath, and give in the particulars in writing, at the time of his 


taking his ſeat. But, ſubject to theſe reſtrictions and diſqualifi- 


cations, every ſubject of the realm is eligible of common right. 


It was therefore an unconſtitutional prohibition, which was in- 
ſerted in the king's writs, for the parliament holden at Coventry, 


6 Hen. IV, that no apprentice or other man of the law ſhould 


be elected a knight of the ſhire therein*: in return for which, 
our law books and hiſtorians ® have branded this parliament with 
the name of parlkamentum indoftum, or the lack-learning parlia- 
ment; and fir Edward Coke obſerves with ſome one ” ; that. 


there was never a good law made thereat. 


3. Tut third point regarding ediced is the method of 


_ proceeding therein. This is alſo regulated by the law of par- 
| liament, and the ſeveral ſtatutes referred to in the margin *; all 
which I ſhall endeavour to blend together, and extract out of them 


a ſummary account of the method of proceeding to elections. 


t Pryn. on 4Inkt. I3, | C, 20, TW, III. C, 4. oy & 8W. III. C. 7. 
u Walſingh. A. D. 1405. and c. 25, 10 & 11 W,III, c.7, 12 & 
v 4 Inſt. 48. © 5D 2, 10, 1H: 10. 6 Ann. << 43 adn 


x - Hen. IV. c.1;. 8 Hen. VI. c.7. C.5. 10 Ann, c.19. c.33. 2 Geo, II. c. 24. 
23 Hen, VI. c.15. 1W,&M. ft.1. c.2. 8Geo.ll, c.zo. 18Geo. II. c.18. 19Geo.II. 


2W.&M. ft.i,c7. 5&£6W. &M. C. 38. 
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| As ſoon as the parliament is ſummoned, the lord chancellor 


(or if a vacancy happens during parliament, the ſpeaker, by or- 
. der of the houſe) ſends his warrant to the clerk of the crown in 
chancery ; who thereupon ifſues out writs to the ſheriff of every 
county, for the eleQion of all the members to ſerve for that 
county, and every city and borough therein. Within three days 
after the receipt of this writ, the ſheriff is to ſend his precept, 
under his ſeal, to the proper returning officers of the cities and 


boroughs, commanding them to ele& their members; and the 


ſaid returning officers are to proceed to eleCtion within eight days 
| from the receipt of the precept, giving four days notice of the 


ſame; and to return the perſons choſen, together with the pre- 
_ to > the ſheriff. 


 ByrT eleQtions of knights of the ſhire muſt be proceeded to 


| by the ſheriffs themſelves in perſon, at the next county court that 


| ſhall happen after the delivery of the writ. The county court is 
a court held every month or oftener by the ſheriff, intended to 
- try little cauſes not exceeding the value of forty ſhillings, in what 


part of the county he pleaſes to appoint for that purpoſe : but 


for the eleCtion of knights of the ſhire, it muſt be held at the 
moſt uſual place. If the county court falls upon the day of de- 
livering the writ, or within fix days after, the ſheriff may adjourn 

the court and eleQion to ſome other convenient time, not longer 


than ſixteen days, nor ſhorter than ten ; but he cannot alter the 


_ place, without the conſent of all the candidates; and in all ſuch 


caſes ten days public notice muſt be given of the time and place 
of the election. 


AND, as it is effential to the very hy of parliament that 
_ elections ſhould be abſolutely free, therefore all undue influences 
upon the eleftors are illegal, and ſtrongly prohibited. For 
Mr Locke? ranks it among thoſe breaches of truſt in the execu- 


tive magiſtrate, which according to his notions amount to a diſ- 
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ſolution of the government, <* if he employs the force, treaſure, 
« and offices of the ſociety to corrupt the repreſentatives, or openly 


_« to preingage the electors, and preſcribe what manner of perſons 
«ſhall be choſen. For thus to regulate candidates and electors, 


* and new model the ways of ele&tion, what is it, ſays he, but 
*« to cut up the government by the roots, and poiſon the very 
« fountain of public ſecurity?” As ſoon therefore as the time. 
and place of election, either in counties or boroughs, are tixed,. 
all foldiers quartered in the place are to remove, at leaſt one day 
before the ele&ion, to the diſtance of two miles or more; and 
not return till one day after the poll is ended. Riots likewiſe have 


| been frequently determined to make an election void. By vote 
alſo of the houſe of commons, to whom alone belongs the power 


of determining conteſted elections, no lord of parliament, or lord. 
lieutenant of a county, hath any right to interfere in the election. 
of commoners; and, by ſtatute, the lord warden of the cinque 


_ ports ſhall not recommend any members there. If any officer of 
the exciſe, cuſtoms, ſtamps, or certain other branches of the re- 


venue, preſumes to intermeddle in ele@ions, by perſuading any 


voter or difſuading him, he forfeits 100/, and is diſabled to hold. 
_ any office. 


TH o $ are the electors of one branch of the legiſlature ſecu- 


| red from any undue influence from either of the other two, and. | 


from all external violence and compulſion. But the greateſt dan- 


_ geris that in which themſelves co-operate, by the infamous prac- 
_ tice of bribery and corruption. To prevent which it is enacted 


that no candidate ſhall, after the date (uſually called the zZefte) of 
the writs, or after the vacancy, give any money or entertainment 
to his electors, or promiſe to give any, either to particular per- 


' ſons, or to the place in general, in order to his being elected ; 
. on pain of being incapable to ſerve for that place in parliament. 


And if any money, gitt, office, employment, or reward be given 
or promiſed to be given to any voter, at any time, in order to in- 


fluence him to give or withhold his vote, as well he that takes as 


he that offers ſuch bribe forfeits ISS: 1 and is for ever diſabled 
____ from 
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from voting and holding any office in any corporation ; unleſs, 

before conviction, he will diſcover ſome other offender of the 
ſame kind, and then he is indemnified for his own offence *. The 
firſt inſtance that occurs, of election bribery, was ſo early as 
' 13 Eliz. when one Thomas Longe ( being a fimple man and of 
ſmall capacity to ſerve in parliament) acknowleged that he had 
given the returning officer and others of the borough for which 
| he was choſen four pounds to be returned member, and was for 
| that premium elected. But for this offence the borough was. 
amerced, the member was removed, and the officer fined and 
1mpriſoned *. But, as this practice hath fince taken much deeper 
_ and more univerſal root, it hath occaſioned the making of theſe 
wholeſome ſtatutes; to complete the efficacy of which, there is 


nothing wanting but relokution and integrity to put them in 
ſtrict execution. 


Und = influence being thus (I wiſh the depravity of man- 
kind would permit me to ſay, effeftually) guarded againſt, the 
election is to be proceeded to on the day appointed ; the ſheriff 
or other returning officer firſt taking an oath againſt bribery, and 
| for the due execution of his office. The candidates likewiſe, if 
required, muſt ſwear to their qualification ; and the eleEtors in 
_ counties to theirs; and the eleftors both in counties and boroughs 
are alſo compellable to take the oath of abjuration and that againſt 
bribery and corruption. And it might not be amiſs, if the mem- 
bers elected were bound to take the latter oath, as well as the 
former ; which in all probability would be much more effectual, 
than adminiſtring it only to the cleCtors. 


THe eleCtion being clotak, the returning officer in boroughs 
returns his precept to the ſheriff, with the perſons ele&ed by the 
majority : and the ſheriff returns the whole, together with the 


* In like manner the Julian law de ambitu fender, he was reſtored to his credit again, 
inflicted fines and infamy upon all who Ef. 48. 14.1. 
were guilty of corruption at eleRions ; but, 2 4Inſt, 23, Hale of parl, 112. Come 
if the 'perſon guilty convicted another of- Journ. 10 & 11 May 1571. 
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writ for the county and the knights ele&ed thereupon, to the 
clerk of the crown in chancery ; before the day of meeting, if it 
be a new parliament, or within fourteen days after the election, 
if it be an occaſional vacancy ; and this under penalty of 500 /. 
If the ſheriff does not return ſuch knights only as are duly elected, 
he forfeits, by the old ſtatutes of Henry VI, 1007; and the re- 


_ turning officer in boroughs for a like falfe return 40/; and they 


are beſides liable to an action, in which double damages ſhall be- 
recovered, by the later ſtatutes of king William : and any perſon 
bribing the returning officer ſhall alſo forfeit 300/. But the 
members returned by him are the fitting members, until the 


| houſe of commons, upon petition, ſhall adjudge the return to 
| be falſe and illegal. And this abſtract of the proceedings at elec-_ 


tions of knights, citizens, and burgeſfles, concludes our enquiries 


Into the laws and cuſtoms more peculiarly relative to the houſe 


of commons. 


VI. I yxocted now, fixthly, to the method of making 


laws; which is much the ſame in both houſes : and I ſhall touch 


it very briefly, beginning in the houſe of commons. But firſt I 
muſt premiſe, that for diſpatch of buſineſs each houſe of parlia- 
ment has it's ſpeaker. The ſpeaker of the houſe of lords, whoſe 
office it is to preſide there, and manage the formality of buſineſs, 
is the lord chancellor, or keeper of the king's great ſeal, or any 
other appointed by the king's commiſſion : and, if none be fo 
appointed, the houſe of lords (it is faid) may elet. The ſpeaker 
of the houſe of commons is choſen by the houſe ; but muſt be 
approved by the king. And herein the uſage of the two houſes 
differs, that the ſpeaker of the houſe of commons cannot give his 


opinion or argue any queſtion in the houſe ; but the ſpeaker of 


the houſe of lords, if a lord of parliament, may. In each houſe 


the aft of the majority binds the whole ; and this majority is 
_ declared by votes openly and publicly given: not as at Venice, 


and many other ſenatorial aſſemblies, privately or by ballot. This 


| Iatter method may be ſerviceable, to prevent intrigues and un- 


conſtitutional combinations : : but is impoſſible to be practiced 
__ with 
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with us; at leaſt in the houſe of commons, where every mem- 
ber's conduct is ſubject to the future cenſure of his conſtituents, 
and therefore ſhould be openly ſubmitted to their inſpeCtion. 


To bring a bill into the houſe, if the relief ſought by it is of 
a private nature, it is firſt neceſſary to prefer a petition ; which 
muſt be preſented by a member, and uſually ſets forth the grie- 
vance defired to be remedied. 'This petition (when founded on 
facts that may be in their nature diſputed) is referred to a com- 
mittee of members, who examine the matter alleged, and ac- 
cordingly report it to the houſe z and then (or, otherwiſe, upon 
the mere petition) leave is given to bring in the bill. In pub- 
lic matters the bill is brought in upon motion made to the houſe, 
without any petition at all. Formerly, all bills were drawn in 
| the form of petitions, which were entered upon the parliament 
rolls, with the king's anſwer thereunto ſubjoined ; not in any 
ſettled form of words, but as the circumſtances of the caſe re- 
"4 and at the end of cach po the judges drew 
dveoralle In the reign of Heary Vv, to prevent miſtakes and 
abuſes, the ſtatutes were drawn up by the judges before the end 
of the parliament; and, in the reign of Henry VI, bills in | 
the form of as, according to the modern cuſtom, were firſt 
introduced. 


. Tu E perſons, directed to bring in the bill, preſent it in a 
competent time to the houſe, drawn out on paper, with a mul- 
titude of blanks, or void ſpaces, where any thing occurs that is. 
_ dubious, or neceſfary to be ſettled by the parliament itſelf; (ſuch, 
eſpecially, as the preciſe date of times, the nature and quantity 
of penalties, or of any ſums of money to be raiſed) being indeed 
only the ſceleton of the bill. In the houſe of lords, it the bill 
begins there, it is. (when of a private nature). referred to-two of 
the judges, to examine and report the ſtate of the facts alleged, 


> Je, among numberleſs other inſtances, the articuli cleri, g Edw. II. 
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to ſee that all neceflary parties conſent, . and to ſettle all points 
_ of technical propriety. This is read a firſt time, and at a con-. 
venient diſtance a ſecond time ; and after each reading the ſpeaker 
opens to the houſe the ſubſtance of the bill, and puts the queſ- 
tion, whether it ſhall proceed any farther. The introduCtion of 
the bill may be originally oppoſed, as the bill itfelf may at ei- 
ther of the readings; and, if the oppoſition ſucceeds, the bill 
mult be dropt for that ſeſſions; as it muſt alſo, if WE with 
ſucceſs 1 in any of the ſubſequent ſtages. 


ArrTe R the ſecond reading it is committed, that is, referred 
to a committee ; which is either ſelected by the houſe in matters 
of ſmall importance, or elſe, upon a bill of conſequence, the 
houſe reſolves itſelf into a committee of the whole houſe. A. 
_ committee of the whole houſe is compoſed of every member ; 
_ and, to form it, the ſpeaker quits the chair, (another member 
being appointed chairman) and may fit and debate as a private 
- member. In theſe committees the bill is debated clauſe by clauſe, 
amendments made, the blanks filled up, and ſometimes the bill 
entirely new modelled. After it has gone through the committee, 
the chairman reports it to the houſe with ſuch amendments as the 
committee have made; and then the houſe reconſider the whole 

bill again, and the queſtion is repeatedly put upon every clauſe 
and amendment. When the houſe have agreed or diſagreed to 
the amendments of the committee, and ſometimes added new 
amendments of their own, the bill is then ordered to be engrofled, 
or written in a {trong groſs hand, on one or more long rolls of 
parchment ſewed together. When this is finiſhed, it is read a 
third time, and amendments are ſometimes then made to it ; and, 
if a new clauſe be added, it is done by tacking a ſeparate piece 
. of parchment on the bill, which is called a ryder. The ſpeaker 
| then again opens the contents; and, holding it up in his hands, 
puts the queſtion, whether the bill ſhall paſs. If this is agreed to, 
the title to it is then ſettled ; which uſed to be a general one for 
all the acts paſſed in the ſeſſion, till in the fifth year of Henry VIII 


diſtinct 
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diſtinct titles were introduced for each chapter ©. After this, one 
of the members is direQed to carry it to the lords, and defire 
their concurrence; who, attended by ſeveral more, carries it to 
the bar of the houſe of peers, and there delivers it to their 
ſpeaker, who comes down from his woolfack to receive it. 


I'T there paſſes through the ſame forms as in the other houſe, 
| (except engrofling, which 1s already done) and, if rejected, no. 
more notice is taken, but it paſles ſub filentio, to prevent unbe- 
coming altercations. But if it is agreed to, the lords ſend a meſ- 
fage by two maſters in chancery (or ſometimes two of the judges) 
_ that they have agreed to the ſame : and the bill remains with the 
lords, if they have made no amendment to it. But if any amend- 
ments are made, ſuch amendments are fent down with the bill 
to receive the concurrence of the commons. If the commons diſ- 
agree to the amendments, a conference uſually follows between 
members deputed from each houſe; who for the moſt part ſettle 
and adjuſt the difference: but, if both houſes remain inflexible, 
the bill is dropped. If the commons agree to the amendments, 
the bill is ſent back to the lords by one of the members, with a 
meſlage to acquaint them therewith. The fame forms are ob- 
ſerved, mutatis mutandis, when the bill begins in the houſe of 
lords. But, when an act of grace or pardon is paſſed, it is firſt 
figned by his majeſty, and then read once only in each of the 
houſes, without any new engrofling or amendment *. And when 
both houſes have done with any bill, it always is depoſited in 
the houſe of peers, to wait the royal aſſent ; except in the caſe 
of a money-bill, which after receiving the CONCUITENCE of the 
lords 1 is ſent back to the houſe of commons. 


THrr royal aſſent. may be given two ways: 1. In perſon; 
when the king comes to the houſe of peers, in his crown and 
royal robes, and ſending for the commons to the'bar, the titles 
of all the bills that have pafſed both houſes are read; and the. 


© Lord Bacon on uſes, 8%. 326, 17 June 1747. 
* D*'ewes journ. 20, 73, Com, joura, © Com. journ, 24 Jul. 1660, 
king's 
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king's anſwer is declared by the clerk of the parliament in Nor- 
man-French : a badge, it muſt be owned, (now the only one 
remaining) of conqueſt ; and which one could wiſh to ſee fall 


into total oblivion ; unleſs it be reſerved as a folemn memento to 
remind us that our liberties are mortal, having once been de- 


ſtroyed by a foreign force. If the king conſents to a public bill, 


the clerk uſually declares, * /e roy /e veut, the king wills it fo to 


« be;” if to a private bill, < /oir fait come 1! eft de fire, be it as it 
« is defired.” If the king refuſes his afſent, it is in the gentle 
language of * /z roy if. aviſera, the king will adviſe upon it.” 

When a money-bill is paſſed, it is carried up and  prefanted to 


| the king by the ſpeaker of the houſe of commons*; and the 


by 


royal aſſent is thus expreſſed, ** /z roy remercie ſes loyal ſubjetts, 
&* accepte lour benevolence, et auſſi le veut, the king thanks his 
<« loyal ſubjects, accepts their benevolence, and wills it fo to be.” 


| In caſe of an att of grace, which originally proceeds from the 
crown and has the royal aſſent in the firſt ſtage of it, the clerk 


of the parliament thus pronounces the gratitude of the ſubje& ; 


« Jes prelats, ſeigneurs, et commons, en ce preſent parliament afſem- 
« blees, au nom de touts vous autres ſubjetts, remercient tres humble- 


« ment votre majeſte, ef prient a Dieu vous donner en ſante bone vie 


« ef Jongue ; the prelates, lords, and commons, in this preſent 


* parliament aſſembled, in the name of all your other ſubjects, 
« moſt humbly thank your majeſty, and pray to God to grant 
« you in health and wealth long to live.” 2. By the ſtatute 
33 Hen. VIII. c. 21. the king may give his aſſent by letters pa- 
tent under his great ſeal, ſigned with his hand, and notified, in 


| his abſence, to both houſes aſſembled together in the high houſe. 


And, when the bill has received the royal afſent in either of 


theſe ways, it 1s then, and not before, a | Kututs or act of par- 


Tris ſtatute or act is placed among the records of the king- 
dom ; there needing no formal promulgation to give it the force 


f Rot. Parl, g Hen, IV. in Pryn, 4 Inſt. 30, 31,  & D'wes journ, 35. 
of 
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of a law, as was neceſſary by the civil law with regard to the 
emperors edicts: becauſe every man in England is, in judgment 


of law, party to the making of an a&t of parliament, being pre- 


ſent thereat by his repreſentatives. However, a copy thereof is. 
uſually printed at the king's preſs, for the information of the whole 
land. And formerly, before the invention of printing, it was 
uſed to be publiſhed by the ſheriff of every county ; the king's 


writ being ſent to him at the end of every ſeſſion, together with 


a tranſcript of all the a&s made at that ſeſſion, commanding 
him © ut flatuta illa, et omnes articulos in eiſdem contentos, in fin- 
« oults hocis ubi expedire viderit, publice proclamart, et firmiter te- 
* ner: et obſervari faciat.” And the uſage was to proclaim them 
at his county court, and there to keep them, that whoever would 

might read or take copies thereof ; which cuſtom continued till 

the reign of Henry the ſeventh *. 


AN act of nrhhcanct, thus made, i is the exerciſe of the higheſt 


authority that this kingdom acknowleges upon earth. It hath 
power to bind every ſubject in the land, and the dominions there- 
_unto belonging ; nay, even the king himſelf, if particularly na- 


med therein. And it cannot be altered, amended, diſpenſed with, 
ſuſpended, or repealed, but in the ſame forms and by the ſame 

authority of parliament : for it is a maxim in law, that it re- 
quires the ſame ſtrength to diffolve, as to create an obligation. 
It is true it was formerly held, that the king might in many 
caſes diſpenſe with penal ſtatutes': but now by ſtatute 1W. & M. 
|. 2. c.2. it is declared, that the ſuſpending or diſpenſing with 
laws by regal Oy, without conſent of parliament, is il- 

legal. « 


VII. THERE remains only, in the ſeventh and laſt place, to 


add a word or two concerning the manner in which parliaments 
may be adjourned, Procognee, . or diſſolved. 


3 Inſt 41. 4 Inſt. 26, | i Finch, L. 81.234» | 
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AN adjournment i is no more than a continuance of the ſeſſion 
from one day to another, as the word itſelf fignifies : and this is. 
done by the authority of each houſe ſeparately every day ; and 
ſometimes for a fortnight or a month together, as at Chriſtmas 
or Eaſter, or upon other particular occafions. But'the adjourn- 

| ment of one houſe is no adjournment of the other®. It hath alſo 
| been uſual, when his majeity hath ſignified his pleaſure that both 
or either of the houſes ſhould adjourn themſelves to a certain day, 
to obey the king's pleaſure ſo ſignified, and to adjourn accord- 
 Ingly!. Otherwiſe, beſides the indecorum of a refuſal, a proro- 
gation would affuredly follow ; which would often be very incon- 
venient to both public and private butineſs. For prorogation puts 
an end to the ſeflion ; and then ſuch bills, as are only begun and 
| Not perfected, muſt be refumed de novo (if at all) in a ſubſequent. 
ſeſſion : whereas, after an adjournment, all things continue in 
| the ſame ſtate as at the time of the adjournment made, and may 
be proceeded on without any freſh commencement. | 
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A Robes 4 tier © te ence of the parliament 
from one ſeflion to another, as an adjournment is a continuation 
of the ſeſſion from day to day. This is done by the royal autho- 
rity, expreſſed either by the lord chancellor in his majeſty's pre- 
ſence, or by commiſſion from the crown, or frequently by. 
proclamation... Both houſes are neceſſarily prorogued at the ſame 
time ; it not being a prorogation of the houſe of lords, or com- 
mons, but of the parliament. The ſeſfion is never underſtood 

_ to be at an end, until a prorogation : though, unleſs ſome a& be 
paſſed or ſome judgment given in parliament, it is in truth: no 
ſefſion at all ®. And formerly the uſage was, for the king to give 
the royal affent to all ſuch bills as he approved, at the end of every 
ſeffion, and then to prorogue the parliament ; though ſometimes 


s loft 28, | | 4 Aug. 1685. 24 Febr. 1691, 21 Jun. 1712. 
| Com. Journ. paſſin : e.g. 11 Jun.1572, 16 Apr.1717. 3Feb.1741. 10 Dec.1745. 

5 Apr. 1604. 4 Jun, 14 Nov. 18 Dec. 1621. ® , Inſt, 28, Hale of parl. 38. 
11 Jul. 1625. 13 Sept. 1660, 25 Jul. 1667. 
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only for a day or two": after which all buſineſs then depending 


In the houſes was to be begun again. Which cuſtom obtained ſo 
ſtrongly, that it once became a queſtion®, whether giving the 


royal afſent to a ſingle bill did not of courſe put an end to the 


ſeſſion. And, though it was then reſolved in the negative, yet 
' the notion was ſo deeply rooted, that the ſtatute 1 Car. I. c. 7. 


was paſſed to declare, that the king's aſſent to that and ſome other 


as ſhould not put an end to the ſeſſion; and, even ſo late as the 
reſtoration of Charles II, we find a proviſo tacked to the firſt bill 


then enacted?, that his majeſty's aſſent thereto ſhould not de- 


termine the ſeſſion of parliament. But it now ſeems to be al- 


lowed, that a prorogation muſt be expreſily made, in order to 


_ determine the ſeflion. And, if at the time of an actual rebellion, 


or imminent danger of invaſion, the parliament ſhall be ſeparated 
by adjournment or prorogation, the king is empowered * to call 
them together by proclamation, with fourteen days notice of the 
time appointed for their reaſembling. 


A DISSOLUTION is the civil death of the parliament ;_ and 
this may be eftected three ways: 1. By the king's will, expreſſed 
either in perſon or by repreſentation. For, as the king has the. 
ſole right of convening the parliament, fo alſo it is a branch of 
the royal prerogative, that he may (whenever he pleaſes) pro- 
rogue the parliament for a time, or put a final period to it's exiſ- 
tence. If nothing had a right to prorogue or diflolve a. parlia- 
ment but itſelf, it might happen to become perpetual. And this 


_ would be extremely dangerous, if at any time it ſhould attempt 


to encroach upon the executive power : as was fatally experien- 
ced by the unfortunate king Charles the firſt; who, having un- 
adviſedly paſſed an a& to continue the parliament then in being 
till ſuch time as it ſhould pleaſe to diflolve itſelf, at laſt fell a ſa-_ 
crifice to that inordinate power, which he himſelf had conſented 
to give them. It is therefore extremely neceſſary that the crown 
ſhould be empowered to regulate the duration of theſe afſemblies, 

» Com. | TR 21 Ot, 1553, P Stat. 12 Car. II. C. I. 


* Thid. 21 Nov. 1554+ 1 Stat. zo Geo, II. C. 25. 
Z 2 under 
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under the limitations which the Engliſh conſtitution has prefcri- 
bed : fo that, on the one hand, they may frequently and regu- 
| larly come together, for the diſpatch of buſineſs and redreſs of 
grievances ; and may not, on the other, even with the conſent 
of the crown, be continued to an inconvenient or unconſtitu-= 
tional length. 


2. A PARLIAMENT may be diſſolved by the demiſe of 
the crown. This diſſolution formerly happened immediately up- 
on the death of the reigning ſovereign, for he being conſidered 
in law as the head of the parliament, (caput, principtum, ef 
finis) that failing, the whole body was held to be extin&t. But, 
the calling a new parliament immediately on the inauguration of 
the ſucceſſor being found inconvenient, and dangers being appre- 
hended from having no parliament in being in caſe of a diſputed 
| ſucceſſion, it was enacted by the ſtatutes 7 & 8 W. II. c. 15. and 
6 Ann. c.7. that the parliament in being ſhall continue for fix 
months after the death of any king or queen, unleſs ſooner pro- 
rogued or diflolved by the ſucceflor : that, if the parliament be, 
_ at the time of the king s death, ſeparated by adjournment or 
_ prorogation, it ſhall notwithſtanding aſſemble immediately : and 
that, if no parliament is then in being, the members of the laſt 
_ parliament ſhall aſſemble, and be again a parliament. 


3. LASTLY, a parliament may be diflolved or expire. by 
length of time. For if, either the legiſlative body were perpe- 
tual ; or might laſt for the life of the prince who convened them _ 
as formerly ; and were ſo to be ſupplied, by occaſionally filling 
the vacancies with new repreſentatives; in theſe caſes, if it 
were once corrupted, the evil would be paſt all remedy : but. 

| when different bodies ſucceed each other, if the people ſee cauſe. 
to diſapprove of the preſent, they may rectify it's faults in the 
next. A legiſlative aſſembly alſo, which is ſure to be ſeparated 
_ again, (whereby it's members will themſelves become private 
men, and ſubject to the full extent of the laws which they have 

enacted for others) will think themſelyes bound, in intereſt as 
well 
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well as duty, to make only ſuch laws as are good. The utmoſt 
extent of time that the ſame parliament was allowed to ſit, by 
the ſtatute 6 W. & M. c. 2. was three years ; after the expira- 
tion of which, reckoning from the return of the firſt ſummons, 
the parliament was to have no longer continuance. But by the 
ſtatute 1 Geo. I. ſt. 2. c. 38. (in order, profeſſedly, to prevent 
the great and continued expenſes of frequent eleCtions, and the 
violent heats and animoſities conſequent thereupon, and for the 
peace and ſecurity of the government then juſt recovering from 
the late rebellion) this term was prolonged to /ever years; and 
| what alone is an inſtance of the vaſt authority of parliament, 
the very ſame houſe, that was choſen for three years, enacted it's 
own continuance for ſeven. So that, as our conſtitution now 
ſtands, the parliament muſt expire, or die a natural death, at the 
end of every ſeventh year ; if not ſooner diſſolved by the royal 
prerogative. | ; PE Ra On 
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CHAPTER THE THIRD. 


Or Tut KING, and "is TITLE. 


# 


HE ſupreme executive power of theſe kingdoms is veſted 
| by our laws in a ſingle perſon, the king or queen: for it 
matters not to which ſex the crown deſcends; but the perſon 
_ entitled to it, whether male or female, is immediately inveſted 
with all the enſigns, rights, and prerogatives of ſovereign powers | 
as 1s declared by ſtatute 1 Mar. t. 3+ CT. 


In difcourfing of the royal rights and authority, I ſhall con- 
ſider the king under ſix diſtin views: 1. With regard to 
_ his title. 2. His royal family. 3. His councils. 4. -His duties. 
5. His prerogative. 6. His revenue. And, firſt, with regard 
to his title. 


| Tus executive power of the Engliſh nation being veſted in a 
ſingle perſon, by the general conſent of the people, the evidence 
_ of which general conſent is long and immemorial uſage, it be- 
came neceſlary to the freedom and peace of the ſtate, that a rule 
ſhould be laid down, uniform, univerſal, and permanent ; in or-_ 
| der to mark out with preciſion, 4049 is that ſingle perſon, to whom 
are committed (in ſubſervience to the law of the land) the care 
_ and protection of the community ; and to whom, in return, the 
duty and allegiance of every individual are due. It is of the 
higheſt importance to the public Ss wore: (Þ and to the con- 

{ſciences 
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fciences of private men, that this rule ſhould be clear and in- 
diſputable : and our conſtitution has not left us. in the dark upon 
this material occaſion. It will therefore be the endeavour of this 
chapter to trace out the conſtitutional doEtrine of the royal ſuc- 
ceflion, with that freedom and regard to truth, yet mixed with 
that reverence and reſpe&t, which the principles of liberty and 
the dignity of the ſubject require. 


| Txrz grand fundamental maxim upon which the zus coronae, 
or right of ſucceſſion to the throne of theſe kingdoms, depends, 
T take to be this: * that the crown is,. by common law and 
_ « conſtitutional cuſtom, hereditary ; and this in a manner pecu- 
« liar to itſelf : but that the right of inheritance may from time 
* to time be changed or limited by a&t of parliament ; under 
« which limitations the crown {till continues hereditary.” And 
this propoſition it will be the buſineſs of this chapter to prove,. 
in all it's branches : firſt, that the crown is hereditary; ſecondly, 
that it is hereditary i in a manner peculiar to itſelf ; thirdly, that 
this inheritance is ſubje& to limitation by parliament ; laſtly, 
that when it is fo limited, it 1s hereditary in the new proprietor. 


I. FIRST, it is in general hereditary, or deſcendible to the. 

next heir, on the death or demiſe of the laſt proprietor. All regal 
governments muſt be either hereditary or elective : and, as I be- 
lieve there is no inſtance wherein the crown of England has ever 
been aſſerted to be elective, except by the regicides at the infamous 
_ and unparalleled trial of king Charles I, it muſt of conſequence. 
be hereditary. Yet while LI aflert an hereditary, I by no means 
intend a jure divmo, title to the throne. Such a title may be al-- 
lowed to have ſubſiſted under the theocratic eſtabliſhments of the 
_ children of Iſrael in Paleſtine : but it never yet ſubſiſted in any 
other country ; fave only ſo far as kingdoms, like other human _ 
fabrics, are ſubject to. the general and ordinary diſpenſations of 
providence. Nor indeed have a jure divino and an hereditary right. 
any neceflary connexion with each other; as ſome have very 


voy imagined. The titles of David and Jehu were equally 


Jjure 
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jure divino, as thoſe of either Solomon or Ahab ; and yet David 
{lew the ſons of his predeceſſor, and Jehu his predeceſſor him- 
ſelf. And when our kings have the ſame warrant as they had, 
whether it be to fit upon the throne of their fathers, or to de- 
| ſtroy the houſe of the preceding ſovereign, they will then, and 
not before, poſſeſs the crown of England by a right like theirs, 
immediately derived from heaven. The hereditary right, which 
| the laws of England acknowlege, owes it's origin to the' foun- 


ders of our conſtitution, and to them only. It has no relation to, 


nor depends upon, the civil laws of the Jews, the Greeks, the 
Romans, or any other nation upon earth : the municipal laws of 
one ſociety having no connexion with, or influence upon, the fun- 
damental polity of another. The founders of our Engliſh mo- 
narchy might perhaps, if they had thought proper, have made 
It an eleQive monarchy : but they rather choſe, and upon good 
reaſon, to eſtabliſh originally a ſucceſſion by inheritance. This 
has been acquieſced in by general conſent ; and ripened by de- 
grees into common law : the very ſame title that every private 
man has to his own eſtate. Lands are not naturally deſcendible 

any more than thrones : but the law has thought proper, for the 
benefit and peace of the public, to eſtabliſh EARLY ſucceſſion 
In one as well as the other. 


5 - nonſ be owned, an elefive monarchy ſeems to be the moſt 
_ obvious, and beſt ſuited of any to the rational principles of govern- 
ment, and the freedom of human nature : and accordingly we 
find from hiſtory that, in the infancy and firſt rudiments of almoſt 
every ſtate, the leader, chief magiſtrate, or prince, hath uſually been 
elective. And, if the individuals who compoſe that ſtate could 
always continue true to firſt principles, uninfluenced by paftion 
or prejudice, unaffailed by corruption, and unawed by violence, 
elective ſucceflion were as much to be deſired in a kingdom, as 
in other inferior communities. The beſt, the wifeſt, and the 
braveſt man would then be ſure of receiving that crown, which 
his endowments have merited; and the ſenſe of an unbiaſled 
-mayority would be dutifully acquieſced in by the few who were 


of 
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of different opinions. But hiſtory and obſervation will inform us, 


that eleCtions of every kind (in the preſent ſtate of human na- 
ture) are too frequently brought about by influence, partiality, 


and artifice : and, even where the caſe is otherwiſe, theſe prac- 


tices will be often ſuſpe@ed, and as, conſtantly charged upon the 


ſucceſsful, by a ſplenetic diſappointed minority. This is an evil - 


to which all ſocieties are liable; as well thoſe of a private and 
domeſtic kind, as the great community of the public, which re- 


gulates and includes the reſt. But in the former there is this ad-. 
vantage ; that ſuch ſuſpicions, if falſe, proceed no farther than 


jealouſies and murmurs, which time will effecually ſuppreſs ; 
and, if true, the injuſtice may be remedied by legal means, by 
an appeal to thoſe tribunals to which every member of ſociety 
has (by becoming ſuch) virtually engaged to ſubmit. Whereas, 
In the great and independent ſociety, which every nation com- 


poſes, there is no ſuperior to reſort to but the law of nature; no_ 


method to redreſs the infringements of that law, but the actual 

exertion of private force. As therefore between two nations, 
complaining of mutual injuries, the quarrel can only be decided 
by the law of arms; ſo in one and the ſame nation, when: the 
fundamental principles of their common union are ſuppoſed to be 
invaded, and more eſpecially when the appointment of their chief 


magiſtrate is alleged to be unduly made, the only tribunal to 


which the complainants can appeal is that of the God of battels, 
the only proceſs by which the appeal can be carried on is that of 
_ a civil and inteſtine war. An hereditary fucceflion to the crown 
is therefore now eſtabliſhed, in this and: moſt other countries, in 


order to prevent that periodical bloodſhed and miſery, which the 


hiſtory of antient imperial Rome, and the more modern expe- 


_rience of Poland and Germany, may ſhew us are the conſequen- 
ces of elective kingdoms. 


2. BuT, ſecondly, as to the particular mode of inheritance, 


it in general correſponds with the feodal path of deſcents, chalked | 


out by the common law in the ſucceflion to landed eſtates; yet 
with one or two material exceptions. Like them, the crown will 
; Aa deſcend 
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deſcend lineally to the iflue of the reigning monarch ; as it did 
from king John to Richard 1I, through a regular pedigree of fix 
lineal genetations. As in them, the preference of males to females, 
_ and the right of primogeniture among the males, are ſtrictly ad- 
hered to. Thus Edward V ſacceeded to the crown, in preference 
to Richard his younger brother and Elizabeth his elder fiſter. Like 
them, on failure of the male line, it deſcends to the iſſue female; 
_ according to the antient Britiſh cuſtom remarked by Tacitus *, 
* ſolent foeminarum duttu bellare, et ſexum in imperits non diſcer- 
* zere.” Thus Mary I ſucceeded to Edward VI; and the line of 
Margaret queen of Scots, the daughter of Henry VII, ſucceeded 
on failure of the line of Henry VIII, his fon. But, among the 
females, the crown deſcends by right of primogeniture to the 
eldeſt daughter only and her iſſue; and not, as in common inhe- 
ritances, to all the daughters at once; the evident neceflity of a 
ſole ſucceſſion to the throne having occaſioned the royal law of 
deſcents to depart from the common law in this reſpe&t : and 
therefore queen Mary on the death of her brother ſucceeded to 
the crown alone, and not in partnerſhip with her ſiſter Elizabeth. 
Again : the doctrine of repreſentation prevails in the deſcent of 
the crown, as it does in other inheritances ; whereby the lineal 
deſcendants of any perſon deceaſed ſtand in the ſame place as their 
anceſtor, if living, would have done. Thus Richard II ſucceeded 
his grandfather Edward III, in right of his father the black prince; 
to the exclufion of all his uncles, his grandfather's younger child- 
ren. Laſtly, on failure of lineal deſcendants, the crown 'goes to: 
the next collateral relations of the late king ; provided they are 
| lineally deſcended from the blood royal, that is, from that royal 
ſtock which originally acquired the crown. Thus Henry I ſuc- 
ceeded to William II, John to Richard I, and James I to Eliza- 
beth; being all derived from the conqueror, who was then the 
only regal ſtock. But herein there is no objection (as in the caſe 
of common deſcents) to the ſucceſſion of a brother, an uncle, or 
other collateral relation, of the half blood ; that is, where the 
relafiantiny proceeds not from the ſame couple of anceſtors (which 


* in wit. Agricolae, 


conflitutes 
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conſtitutes a kinſman of the 49/0/e blood) but from a /ing/e an- 
ceſtor only ; as when two perſons are derived from the ſame fa- 
ther, and not from the ſame mother, or vice ver/a: provided only, 
that the one anceſtor, from whom both are deſcended, be that from 
Whoſe veins the blood royal is communicated to each. Thus 
Mary I inherited to Edward VI, and Elizabeth inherited to/Mary 
all born of the ſame father, king Henry VIII, but all by different 
mothers. The reaſon of which diverſity, between royal and com- 
mon deſcents, will be better underſtood hereafter, when we ex- 
amine the nature of .inheritances in general. 


3- Tnz doctrine of hereditary right does by no means imply 
an zndefeafible right to the throne. No man will, I think, aſſert 
this, that has conſidered our laws, conſtitution, and hiſtory, with- 
_ out prejudice, and with any degree of attention. It is unqueſ- 
tionably in the breaſt of the ſupreme legiſlative authority of this 
kingdom, the king and both houſes of parliament, to defeat this 
Hereditary right; and, by particular entails, limitations, and pro- 

viſions, to exclude the immediate heir, and veſt the inheritance 
In any one elſe. This is ſtritly conſonant to our laws and con- 
ſtitution ; as may be gathered from the expreſſion ſo frequently 
uſed in our ſtatute book, of « the king's majeſty, his heirs, and 
« ſucceſſors.” In which we may obſerve, that as the word, 
« heirs,” neceflarily implies an inheritance or hereditary right, 
generally ſubſfiſting in the royal perſon ; ſo the word, <« ſucceſſors,” 

_ diſtintly taken, muſt imply that this inheritance may ſometimes 
be broke through; or, that there may be a ſucceſſor, without 
being the heir, of the king. And this is ſo extremely reaſon- 
_ able, that without ſuch a power, lodged ſomewhere, our polity 
would be very defeftive. For, let us barely ſuppoſe ſo melan- 
choly a caſe, as that the heir apparent ſhould be a lunatic, an 
1diot, or otherwiſe incapable of reigning : how miſerable would 

the condition of the nation be, if he were alſo incapable of being 
ſet aſide! --- It is therefore neceſſary that this power ſhould be 
lodged ſomewhere : and yet the inheritance, and regal dignity, 
would be very precarious indeed, if this power were expre//ly and 
pr OO Aa-z2 | avorwedly 
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_ avowedly lodged in the hands of the ſubject only, to be exerted 
whenever prejudice, caprice, or diſcontent ſhould happen to take 
the lead. Conſequently it can no where be fo properly lodged as 
in the-two houſes of parliament, by and with the conſent of the 
reigning king ; who, it is not'to be ſuppoſed, will agree to any 
| thing improperly prejudicial to the rights of his own deſcendants. 
And therefore in the king, lords, and commons, in parliament 
aſſembled, our laws have expreſly Os it. -- 


4. os, fourthly ; however the crown may be limited or 
transferred, it ſtill retains it's deſcendible quality, and becomes 
hereditary in the'wearer of it. And hence in our law the king is 
faid never to die, in his political capacity; though, in common 
with other men, he is ſubje& to mortality in his natural : becauſe 
immediately upon the natural death of Henry, William, or Ed- 
ward, the king ſurvives in his ſucceſſor. For the right of the 
crown veſts, eo inſtanti, upon his heir ; either the haeres natus, if 
the courſe of deſcent remains unimpeached, or the haeres fafus, 
if the inheritance be under any particular ſettlement. So that 

| there can be no mmterregnums but, as fir Matthew Hale * obſerves, 
the right of ſovereignty is fully inveſted in the ſuccefior by the 
very deſcent of the crown. And therefore, however acquired, it 
becomes in him abſolutely hereditary, unleſs by the.rules of the 
limitation it is otherwiſe ordered and determined. In the ſame 
| manner as landed eſtates, to continue our former compariſon, are 
by the law hereditary, or deſcendible to the heirs of the owner ; 
but ſtill there exiſts a power, by which the property of thoſe 
lands may be transferred to another perſon. If this transfer be 
made fimply and abſolutely, the lands will be hereditary in the 
new owner, and deſcend to his heir at law : but if the transfer 
be clogged with any limitations, conditions, or entails, the lands 
muſt deſcend in that chanel, ſo limited and preſcribed, and no other. 


IN theſe four points conſiſts, as I take' it, the conſtitutional | 
notion of ——— right to the throne : which will be till far- 


d 1 Hiſt, P;-C. 61, 
ther 
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ther elucidated, and made clear beyond all diſpute, from a ſhort 
hiſtorical view of the ſucceflions to the crown of England, the 
doctrines of our antient lawyers, and the ſeveral acts of parlia- 
ment that have from time to time been made, to create, to de- 
clare, to confirm, to limit, or to bar, the hereditary title to the 
throne. And in the purſuit of this enquiry we ſhall find, that 
from the days of Egbert, the firſt fole monarch of this kingdom, 
_ even to the preſent, the four cardinal maxims above- mentioned 
have ever been held the conſtitutional canons of ſucceſſion. It is 
true, this ſucceſſion, through fraud, or force, or ſometimes through 
neceſlity, when in hoſtile times the crown deſcended on a minor 
. or the like, has been very frequently ſuſpended ; but has always 
at laſt returned back into the old hereditary chanel, though 
ſometimes a very conſiderable period has intervened. And, even 


in thoſe inſtances where the ſucceſſion has been violated, . the 


crown has ever been looked upon as hereditary in the wearer of 
it. Of which the uſurpers themſelves were fo ſenſible, that they 
for the moſt part endeavoured to vamp up ſome feeble ſhew of a 
title by deſcent, in order to amuſe the people, while they gained 
_ the poſſeſſion of the kingdom. And, when poſſeſſion was once 
gained, they conſidered it as the purchaſe or acquiſition of a new | 
eſtate of inheritance, and tranſmitted or endeavoured to tranſmit it 
to their own poſterity, by a kind of hereditary right of uſurpation. 


K ING Egbert about tha year 800, found himſelf in poſſeſſion 
of the throne of the weſt Saxons, by a long and undiſturbed deſ- 
_ cent from his anceſtors of above three hundred years. How his. 
anceſtors acquired their title, whether by force, by fraud, by 
contract, or by eleCtion, it matters not much. to enquire ; and 1s. 
indeed a point of ſuch high antiquity, as muſt render all enqui- 
ries at beſt but plauſible gueſſes. His right. muſt be ſuppoſed in- 
diſputably good, becauſe we know no better. The other king- 
doms of the heptarchy he acquired, | ſome by conſent, but moſt. 
by a voluntary ſubmiſſion. And it is an eſtabliſhed maxim in civil 
polity, and the law of nations, that when one country is united 


to another 1 in ſuch. a manner, as that one Keeps it's government 
and 
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and ſtates, and the other loſes them ; the latter entirely aflimi- 
lates or is melted down in the former, and muſt adopt it's laws 
and cuſtoms ©. And in purſuance of this maxim there hath ever 
been, ſince the union of the heptarchy in king Egbert, a general 


acquieſcence under the hereditary monarchy of the weſt Saxons, 
through all the united kingdoms. 


| FRoM Egbert to the death of Edmund Ironſide, a period of 
above two hundred years, the crown deſcended regularly, through 
a ſucceſſion of fifteen princes, without any deviation or interrup- 
tion ; ſave only that king Edred, the uncle of Edwy, mounted 
the throne for about nine years, in the right of his nephew a 
minor, the times being very troubleſome and dangerous. But this 
was with a view to preſerve, and not to deſtroy, the ſucceſſion ; 
and OY Edwy ſucceeded him. 


KinG Edmund Ironkide was obliged, by the hoſtile irruption 
of the Danes, at firſt to divide his kingdom with Canute, king 
of Denmark ; and Canute, after his death, ſeiſed the whole of 
it, Edmund's ſons being driven into foreign countries. Here the 
ſucceſſion was ſuſpended by actual force, and a new family intro- 
duced upon the throne: in whom however this new acquired 
throne continued hereditary for three reigns; when, upon the 
| death of Hardiknute, the antient Saxon line was reſtored in the 
perſon of Edward the confeſſor. 


| Hz was not indeed ths true heir to the crown, being the 
younger brother of king Edmund Ironfide, who had a fon Ed- 
ward, firnamed (from his exile) the outlaw, ſtill living. But this 
ſon was then in Hungary ; and, the Engliſh having juſt ſhaken 
off the Daniſh yoke, it was neceflary that ſomebody on the ſpot 
ſhould mount the throne ; and the confeſſor was the next of the 
royal line then in England. On his deceaſe without iffue, HaroldIT 
uſurped the throne ; and almoſt at the ſame inſtant came on the 
Norman invaſion : the right to the crown being all the time in 
© Puff, L, of N. and N, b.8. c.12. 4.6, 

its Egdar, 
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Edgar, firnamed Atheling, (which ſignifies in the Saxon language 
the firſt of the blood royal) who was the ſon of Edward the out- 
law, and grandſon of Edmund Ironſide ; or, as Matthew Paris © 

well expreſſes the ſenſe of our old conſtitution, © Edmundus au- 


&« tem latusferreum, rex naturalis de feirpe regum, genuit Edwar- 


 * dum; et Edwardus genuit Edgarum, cur de fure debebatur reg= 
5 72147 Oe 


. WitL1iAaMm the Norman claimed: the crown by virtue of a 
pretended grant from king Edward the confeſſor ; a grant which, 
If real, was in itſelf utterly invalid : becauſe it was made, as 
Harold well obſerved in his reply to William's demand *, « ab/- 
&* que general: ſenaths et popult conventu et edido;” which alſo very 
plainly implies, that it then was generally underſtood that the 
| king, with conſent of the general council, might diſpoſe of the. 
crown and change the line of ſucceflion. William's title how- 
ever was altogether as good as Harold's, he being a mere private 
ſubject, and an utter ſtranger to the royal blood. Edgar Atheling's 
_ undoubted right was overwhelmed by the violence of the times ; 


though frequently aſſerted by the Engliſh nobility after the con- 


queſt, till ſuch time as he died without ifſue : but all their at- 
tempts proved unſucceſsful, and only ſerved the more. firmly to: 
_ eſtabliſh the crown in the family which had newly acquired it. 


 Tr1s conqueſt then by William of Normandy was, like 
that of Canute before, a forcible transfer of the crown of Eng- 
| land into a new family : but, the crown being ſo transferred, all 
the inherent properties of the crown were with it transferred alſo.. 
For, the victory obtained at Haſtings not being * a victory over the 
nation collectively, but only over the perſon of Harold, the only 
right that the conqueror could pretend to acquire thereby, was 
the right to poſſeſs the crown of England, not to alter the nature. 
of the government. And therefore,. as the Engliſh laws ſtill re- 
| mained in force, he muſt neceſſarily take the crown ſubje& to 
thoſe laws, and with all it's inherent properties ; the firſt and: 


* A. D. 1066. f Hale, Hiſt, C. L, c. 5. Seld. review. 
_ © William of Malmlb, /. 5. of tithes, C. 8. 


principal 


*: 


7% 


, _ . nc 9 y Biol yh. tyre gndng age ms 
- (2 p px , = y $0 .- - 5 z ow”. Þ _ . — 5 I 8 —_—— - = 44 Ain + w—Avrwnd wet ah. PIETY __ A IEIPY" ah TEES ent ob =p A » ie NI KL EP Ge "be LI 
_—— ine taanty © oe 4 wh _— f is —_— 3 - ; ” hon Fs eV rar "5 CAE CES Tien "2325 cnn =. ITT DT, 0” OO; Ae _ ; fs Fs "G2 cats; wi A om __ . Mn ns DIST SERS <&e; Wc Vre p = if fs T + Jet = 
ba OF -'s- ,W0£1 2 9D Fo 2 \ SI TER Sh SIS. - SeEOd # X apnars rafe te = ſe. + WL tn + TIC lies bn $04 > Fe , RIS bent CDT LIT; COCOIEESDESSS.D on 2 4 tn ——_ ET a rPEr Le FAS hog > : Fs 5 wa WS. - 
We Na. My A a, 72,74 : m_e” N s be 23”. Te RI I hes a. 2 : na Eran oorr T9 > "IV CEOE RR FALT D Wn LITINTEIT : 7 We O 4 ona He REESE IEEE 2 re = Pn. —— 
I I LEST +" 4 7 - " Se - wes _ = RES, eto He 4 DODSEENC ANF OR © -, DE Io Of WIS ; > TNT "Y9 l ge EE © as Bb : ins. d , 
- po p = IP 's TIFF TAY 4 : &, 2 ST ISNT MIN = —— » 5 - 4 Fu ITO RE NE Sb. _ —— —— = 2 A ? 
. «youu XV Clan br nn If Sion rt q : : > m—_— I X 4 . 
pt, + 0 


£ "SIE; "S 


F i aa 
rn er EI ELD 
: me” 


__—_— 
pon. 


4 ww * rx s ESL — *P yy Ard E EIS. 
Y —_ % - +. a 
—— 


=# 


ng 


A to ©, - 
*? ki 7 ors _ 
TY FE LW - Lag GO # « + k "» EIDY F y $ 4 A =r9 wy en Fs = _ RIGIT: 
. —— m7 - - f _ = 457% Do. A. © _ - "7 WS q IT he” p = £ WERts - A 
1 . ha SD AS KS > 74 rt, Ei 4 4 es "IE nr” £7 hk Io \/ 00097: WARTS PA Ee Lady: CORD NR IRE es mo 7:7 
« : TE , 7 » Kt fea — - -__ wg 4 —p> oo . ADS > _—_— - Y 4 ' A _'# I ” 2 4 
we Z : u . n eg? 4 04 5 WIS "—— s n Y 3 4 "# ORE . 1 - % > anon —_ te SE _— paar 47 16 FT I>< 5 —_ : F ow CUM PO Por Ire way b > —__ hs #4 : TERS pen (+ td" His + ” = ” $ 5 _ 
. Wy y 6 .* a » © bn ae tee er Roe © s OP RTTSE > ACER LI 5c. I OTIS Earns ny > KS Saba; No Es nated =g Se IIS. =o = LEA Wy 2255 # 7 CE lg Ons ; 15.4 WE = 
T 1 K v9 x 4 ” =" * -— Su gt SIR MEL IF » f E SIE 29S - hot retro ve ene LO Ore OW nn Io ot ge re renee EG ee Cee — ren 2 AD ons _— I -- -—— 3g _— ES - —_ —» ”- p Sy PE tn 4 - G ron 
4 Sap Ta $7 4 . d fo not C Lo onoana 4 ow $5 on tÞ p n Een ae” > otrt nm TINS RITA om YT; : : IIS RO bs IE 7 "WM 4 > Fol A au» 77 $ 5 CIP _ ORNATE . - . " wv 
i _ 4 0 et L SIREN ne; 0 : TIT. EL 7-2 Pate _ aL —_— ee om det - <7 Bob Ae 3 1 " oY Wh ern eng. ol ny PDR —— OTST v7 3 _—_— $4 T. Us Sunn - NE We IE”? , g "3 22D. , 
4 igri. = IRS SE_ BY L ow Yoke .: CER A __: 2 : Mags 4 = S5 _ j GIS _ <F ce OT." RAE ERR en Cn te the a ns +, . de + 26. LOS Son ment $ , _ " 


200 The RicurTs Boax I, 
' principal of which was it's deſcendibility. Here then we muſt 


drop our race of Saxon kings, at leaſt for a while, and derive 
our deſcents from William the conqueror as from a new ſtock, 


who acquired by right of war (ſuch as it 1s, yet ſtill the dernzer 
reſort of kings) a ſtrong and undiſputed title to the inheritable 


crown of ns 


ACCoRDINGLY it deſcended from him to his ſons Wil- 


liam II and Henry I. Robert, it muſt be owned, his eldeſt fon, 
was kept out of poſſeſſion by the arts and violence of his brethren ; 


who perhaps might proceed upon a notion, which prevailed for 
ſome time in the law of deſcents, (though never adopted as the 
rule of public ſucceflions*) that when the eldeſt ſon was already 
provided for (as Robert was conſtituted duke of Normandy by 
his father's will) in ſuch a caſe the next brother was entitled to 


enjoy the reſt of their father's inheritance. But, as he died with- 
_ out iſſue, Henry at laſt had a good title to the throne, whatever 
| he might have at firſt. 


S$ TEPHEN of Blois, who ſucceeded him, was indeed the 
grandſon of the conqueror, by Adelicia his daughter, and claimed 


the throne by a feeble kind of hereditary right ; not as being the 


neareſt of the male line, but as the neareſt male of the blood. 
royal, excepting his elder brother Theobald, who was earl of 
Blois, and therefore ſeems to have waved, as he certainly neyer 


inſiſted on, ſo troubleſome and precarious a claim. 'The real right 


was in the empreſs Matilda or Maud, the daughter of Henry I; 
the rule of ſucceſſion being (where women are admitted at all) 


| that. the daughter of a ſon ſhall be preferred to the ſon of a daugh- 


ter. So that Stephen was little better than a mere ulurper ; ; and 
therefore he rather choſe to rely on a title by election ®, while the 


empreſs Maud did not fail to aſſert her hereditary right by the 
ſword : which diſpute was attended with various ſucceſs, and 


ended at laſt in a compromiſe, that Stephen ſhould keep the 


s See lord Lyttelton's life of Henry II. ** populi in regem Anglorum eletus, &c.” (Cart. 


I. 497+ | A.D.1136. Ric. de Haguſtald. 314. Hearne 
* Ego Srphanus Dei gratia afſenſu cleri «t ad Guil, Neubr, 711.) 
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crown, but that Henry the ſon of Maud ſhould EE him 
as he afterwards ANNE he did. 


HENRY, the ſecond of that name, was (next after his mo- 
ther Matilda) the undoubted heir of William the conqueror ; 
' but he had alſo another connexion in blood, which endeared him 

ſtill farther to the Engliſh. He was lineally deſcended from Ed- 
 mund Ironſide, the laſt of the Saxon race of hereditary kings. 
| For Edward the outlaw, the ſon of Edmund Ironſide, had ( be- 
fides Edgar Atheling, who died without iſſue) a daughter Mar- 


| garet, who was married to Malcolm king of Scotland ; and in : 


her the Saxon hereditary right reſided. - By Malcolm ſhe had ſe- 
_veral children, and among the reſt Matilda the wife of Henry I, 
who by him had the empreſs Maud, the mother of Henry 1I. 
Upon which account the Saxon line is in our hiſtories frequently 


ſaid to have been reſtored in his perſon : though in reality that 


_ right ſubſiſted in the /ons of Malcolm by queen Margaret ; king 
Henry's beſt title being as heir to the conqueror. 


From Henry II the crown deſcended to his eldeſt ſon Ri- 
chard I, who dying childleſs, the right veſted in his nephew 
Arthur, the ſon of Geoffrey his next brother : but John, the 
youngeſt ſon of king Henry, ſeiſed the throne ; claiming, as ap- 
pears from his charters, the crown by hereditary right*: that is 
to ſay, he was next of kin to the deceaſed king, being his ſur- 
viving brother ; whereas Arthur was remoyed one degree farther, 
being his brother's ſon, though by right of repreſentation he ſtood 
in the place of his father Geoffrey. And however flimſey this 
title, and thoſe of William Rufus and Stephen of Blois, may 
appear at this diſtance to us, after the law of deſcents hath now 
| been ſettled for ſo many centuries, they were ſufficient to puzzle 
| the underſtandings of our brave, but unlettered, anceſtors. Nor 
indeed can we wonder at the number of partizans, who eſpouſed 
_ the pretenſions of king John in particular; fince even in the reign 
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of his father, king Henry II, it was a point undetermined i, 
whether, even in common inheritances, the child of an elder 
brother ſhould ſucceed to the land in right of repreſentation, or 
the younger ſurviving brother in right of proximity of blood. Nor 
is it to this day decided in the collateral ſucceſſion to the fiefs of 
the empire, whether the order of the ſtocks, or the proximity of 
degree ſhall take place'. However, on the death of Arthur and 
his fiſter Eleanor without iſſue, a clear and indiſputable title veſted 
in Henry III the ſon of John : and from him to Richard the ſe- 
cond, a ſucceſſion of fix generations, the crown deſcended in the 
true hereditary line. Under one of which race of princes* we find 
it declared in parliament, .** that the law of the crown of Eng- 

«land is, and always hath been, that the children of the king 
* of England, whether born in England, or elſewhere, ought to- 
*« bear the inheritance after the death of their anceſtors. Which 
* Jaw, our ſovereign lord the king, the prelates, earls, and ba- 
* rons, and other great men, together with all the commons, in 
« parliament aſſembled, do approve and affirm for ever.” 


Uron Richard the ſecond's reſignation of the crown, he 
having no children, the right reſulted to the ifſue of his grand- 


_ father Edward III. That king had many children, befides his 


eldeſt, Edward the black prince of Wales, the father of Ri- 


chard II: but to avoid confuſion I ſhall only mention three ; 


William his ſecond: ſon, who died without iflue ; Lionel duke of 
Clarence, his third ſon; and John of Gant duke of Lancaſter, 
his fourth. By the rules of ſucceſſion therefore the poſterity of 


Lionel duke of Clarence were entitled to the throne, upon the 


reſignation of king Richard ; and had accordingly been declared 
by the king, many years before, the preſumptive heirs of the 


crown; which declaration was alſo confirmed in parliament !. 
But Henry duke of Lancaſter, the ſon of John of Gant, having 


then a large army in the kingdom, the pretence of raiſing which 

was to recover his patrimony from the king, and to redreſs the 
| Glanv. /. 7. c.3. | & Stat, 25 Edw. II, &. 2. 

+ Mod, Un, G8. xxx. 512, + Sandford's geneal, hiſt. 246. 
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grievances of the ſubject, it was impoſlible for any other title to 
| be afferted with any ſafety ; and he became.king under the title 
of Henry IV. But, as fir Matthew Hale remarks, though the 
people unjuſtly aſſiſted Henry IV in his uſurpation of the crown, 
yet he was not admitted thereto, until he had declared that he 
claimed, not as a conqueror, (which he very much inclined to 
do®) but as a ſucceſſor, deſcended by right line of the blood royal ; 
as appears from the rolls of parliament in thoſe times. And in 
order to this he ſet up a ſhew of two titles: the one upon the 
| pretence of being the firſt of the blood royal in the intire male 
line, whereas the duke of Clarence left only one daughter Philippa; 
from which female branch, by a marriage with Edmond Mortimer 
earl of March, the houſe of York deſcended : the other, by revi- 
ving an exploded rumour, firſt propagated by John of Gant, that 
Edmond earl of Lancaſter (to whom Henry's mother was heireſs) 
was in reality the elder brother of king Edward I ; though his 
parents, on account of his perſonal deformity, had impoſed him 
' on the world for the younger : and therefore Henry would be in- 
titled to the crown, either as ſucceſſor to Richard II, in caſe the | 
Intire male line was allowed a preference to the female ; or, even 
prior to that unfortunate prince, if the crown could deſcend 
through a female, while an intire male line was exiſting. | 


HowEeveR, as in Edward the third's time we find the par- 
liament approving and affirming the law of the crown, as be- 
fore ſtated, ſo in the reign of Henry IV they aQuually exerted 
their right of new-ſettling the ſucceſſion to the crown. And this 
was done by the ſtatute 7 Hen. IV. c. 2. whereby it is enacted, 
«« that the inheritance of the crown and realms of England and 

.06.F Ts and all other the king's dominions, ſhall be /et and re-. 
*« 72ain * in the perſon of our ſovereign lord the king, and in the 

_« heirs of his body ifſuing ;” and prince Henry is declared heir 
apparent to the crown, to hold to him and the heirs of his wody 


_» Hiſt, C. .. "A © ſoit 77 66: demrge, 
* Seld. tit, hon, 1. 3. ' | 
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1fuing, with remainder to lord Thomas, lord John, and lord 
 Humphry, the king's fons, and the heirs of their bodies reſpec- 
tively. Which is indeed nothing more than the law would have 
done before, provided Henry the fourth had been a rightful king. 
It however ſerves to ſhew that it was then generally underſtood, 
that the king and parliament had a right to new-model and re- 
gulate the ſucceſſion to the crown. And we may obſerve, with 
what caution and delicacy the parliament then avoided declaring 
any ſentiment of Henry's original title. However fir Edward 
| Coke more than once expreſily declares?, that at the time of 
paſſing this a&t the right of the crown was in the deſcent from 

Philippa, daughter and heir of Lionel duke of Clarence.. 


| NEveRTHELESS the crown deſcended regularly from 

Henry IV to his ſon and grandſon Henry V and VI; in the latter 
of whoſe reigns the houſe of York afferted their dormant title ; 
and, after imbruing the kingdom in blood and confuſion for ſeven 
years together, at laſt eſtabliſhed'it in the perſon of Edward IV. 
At his acceffion to the throne, after a breach of the ſucceſſion 
that continued for three deſcents, and above threeſcore years, the 
diſtin&tion of a king de jure, and a king de faF#o began to be firſt. 
taken; in order to indemnify ſuch as had ſubmitted to the Iate 
eſtabliſhment, and to provide for the peace of the kingdom by 
confirming all honors conferred, and all a&ts done, by thoſe who 
were now called the uſurpers, not tending to the diſheriſon of the 
rightful heir. In ſtatute 1 Edw. IV. c. r. the three Henrys are 
ſtiled, « late kings of England ſucceſſively in dede, and not of 
« ryght.” And, in all the charters which I have met with of king 
Edward, wherever he has occaſion to ſpeak of any of the line of 


Lancaſter, he calls them, « nuper de Jag, et non de Jure, reges 
"08 Angle.” 


 EpwaRD IV left two ſons ae a- PP PEGS the eldeſt of 
which ſons, king Edward V, enjoyed the regal dignity for a very 
| ſhort time, and was then depoſed by Richard his unnatural uncle ; f 


P 4 Inf. $7: we 
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who immediately uſurped the royal dignity, having provicuſly. in- 
ſinuated to the populace a ſuſpicion of baſtardy in the- children. 
of Edward IV, to make a ſhew of ſome hereditary title : after 
which he is generally believed to have murdered his two nephews; 


upon whoſe death the right of the Crown deyolyed_ to their ſiſter 
- Elizabeth. 


Tus tyrannical reign of king Richard III gave occaſion to 
Henry earl of Richmond to affert his title to the crown. A title 
the moſt remote and unaccountable that was ever ſet up, and 
which nothing could have given ſucceſs to, but the univerſal de- 
teſtation of the then uſurper Richard. For, beſides that he claimed 
under a deſcent from John of Gant, whoſe title'was now exploded, 

the claim (ſuch as it was) was through John earl of Somerſet, a 
baſtard ſon, begotten by John of Gant upon Catherine Swinford. 
It is true, that, by an act of parliament 20 Ric. II, this fon was, 
with others, legitimated and made inheritable to all lands, offices, 
and dignities, -as if he had been born in wedlock : but ſtill, with 
an expreſs reſervation of the Crown, © excepta dignitate regal *. 


 NoTwiTHsTANDING all FR ieniadiarely after the battle 
of Boſworth field, he aſſumed the regal dignity; the right of the 
crown then being, as fir Edward Coke expreſily declares *, in 
_ Elizabeth, eldeſt daughter of Edward IV : and his poſſeflion was 
eſtabliſhed by parliament, held the firſt year of his reign. In the 
att for which purpoſe, the parliament. ſeems to have copied the 

caution of their predeceſſors in the reign of Henry IV ; and there- 
_ fore (as lord Bacon the hiſtorian of this reign obſerves) carefully 
avoided any recognition of Henry VII's right, which indeed was 
none at all; and the king would not have it by way of new law 
or ordinance, whereby a right might ſeem to be created and con=- 
ferred upon: him ; . and therefore a middle way was rather choſen, 
by way (as the noble hiſtorian expreſſes it) of eftabh/hment, and 
that under covert and indifferent words, «that the inheritance of 


«the crown ſhould re/t, remain, and abide in king Henry VII and 
1 4Inft, 4 Ck * Thid. 37. 
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206 __. He Rionars: BoosrT 
«the heirs of his body :” thereby providing for the future, and 


at the ſame time acknowleging his preſent poſſeſſion ; but not 


determining either way, whether that poſſeſſion was de jure or de 


 fafto merely. However he ſoon after married Elizabeth of York, 


the undoubted heireſs of the conqueror, and thereby gained (as 
fir Edward Coke* declares) by much his beſt title to the crown. 
Whereupon the aCt made in his favour was ſo much diregarded, 
that it never was Printed 1 in our ſtatute books. 


He NRY the eighth, the iſſue of this marriage, ſucceeded to 
the crown by clear indiſputable hereditary right, and tranſmitted 
it to his three children in ſucceſſive order. But in his reign we 
at ſeveral times find the parliament buſy in regulating the ſucceſ- 
fion to the kingdom. And, firſt, by ſtatute 25 Hen. VIII. c. 12. 
which recites the miſchiefs, which have and may enſue by diſ- 
puted titles, becauſe no perfect and ſubſtantial provifion hath been 


made by law concerning the ſucceſſion; and then enacts, that 


the crown: ſhall be entailed to his majeſty, and the ſons or heirs 
males of his body; and in default of ſuch ſons to the lady Eliza- 
beth (who is declared to be the king's eldeſt iſſue female, in ex- 


_ clufion of the lady Mary, on account of her ſuppoſed illegiti- 


macy by the divorce of her mother queen Catherine) and to the 
lady Elizabeth's heirs of her body ; and ſo on from ifſue female 
to iſſue female, and the heirs of their bodies, by courſe of inhe- 
ritance according to their ages, as the crown of England hath been 
accuſtomed and ought to go, 1n caſe where there be heirs female of 
the ſame : and in default of iflue female, then to the king's right 
heirs for ever. This fingle ſtatute is an ample proof of all the 


four poſitions we at firſt ſet out with. 


 Bvur, upon the king's divorce from Ann Boleyn, this ſtatute 
was, with regard to the ſettlement of the crown, repealed by ſta- 
| tute 28 Hen. VIII. c. 7. wherein the lady Elizabeth is alſo, as well 
as the lady Mary, baſtardized, and the crown ſettled on the king" $ 
children by queen Jane Seymour, and his future wives ; and, in 


. 4 Inft, 37. 
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| defet of ſuch children, then with this remarkable remainder, to 

| ſuch perſons as the king by letters patent, or laſt will and. teſta-_ 
ment, ſhould limit and appoint the ſame. A vaſt power ; but, 
notwithſtanding, as it was regularly veſted in him by the ſupreme 
legiſlative authority, it was therefore indiſputably valid. But this 
power was never carried into execution; for by ſtatute 35Hen.VIIT. 
C.1. the king's two daughters are legitimated again, and the 
crown is limited to prince Edward by name, after that to the 
| lady Mary, and then to the lady Elizabeth, and the heirs of their 
reſpeQtive bodies ; which ſucceſſion took effeft accordingly, being 
indeed no other than the uſual courſe of the law, with regard to, 
the deſcent of the crown. 


Bot left there ſhould remain any doubt in the minds of the 

people, through this jumble of acts for limiting the ſucceſſion, 
by ſtatute 1 Mar. p.2. c.1. queen Mary's hereditary right to the 
throne is acknowleged and recognized in theſe words : *« the- 
*« crown of theſe realms is moſt lawfully, juſtly, and rightly de/= 
* cended and come to the queen's highneſs that now is, being the: 
9 very, true, and undoubted heir and inheritrix thereof.” And 
again, upon the queen's marriage with Philip of Spain, in the 
| ſtatute which ſettles the preliminaries of that match *, ' the here-- 
| ditary right to the crown is thus aſſerted and declared : « as 
« touching the right of the queen's inheritance in the realm and 
 «« dominions of England, the children, whether male or female, 
* ſhall ſucceed in them, according to the known laws, ſtatutes, - 
** and cuſtoms of the ſame.” Which determination of the par- - 
liament, that the ſuccefſion fa// continue in the uſual courſe, 
| ſeems tacitly to imply a power of new-modelling and altering it, 
in 1 caſe the rare had mo proper. 


ON queen Elizabeth” s acceſſion, her right is recognized in ſhlF. 
ſtronger terms than her fifter's ; the parliament acknowleging *, 
_ * that the queen's highneſs is, and in very deed and of moſt mere 
*« right ought to be, by the laws of God, and the laws and ſta- 


© 1 Mar. Þ. 2.0 $ | C Stat, 1Eliz, C, 3, 
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« tutes of this realm, our moſt lawful and rightful ſovereign liege 


* lady and queen; and that her highneſs is rightly, lineally, and 


« lawfully deſcended and come of the blood royal of this realm 
*« of England; in and to whoſe princely perſon, and to the heirs 


* of her body lawfully to be begotten, after her, the imperial 


«crown and dignity of this realm doth belong.” And in the 
ſame reign, by ſtatute 13 Eliz. c.1. we find the right of parlia- 


ment to dire& the ſucceſſion of the crown aſſerted in the: moſt 


explicit words. * If any perſon ſhall hold, affirm, or maintain 
<« that the common laws of this realm, not altered by parliament, 
* ought not to direct the right of the crown of England ; or that 
« the queen's majeſty, with and by the authority of parliament, 


* js not able to make laws and ſtatutes of ſufficient force and va- 


ec lidity, to limit and bind the crown of this realm, and the de-. 
<« ſcent, limitation, inheritance, and government thereof; --- ſuch 
« perſon, ſo holding, affirming, or maintaining, ſhall during the 
« life of the queen be guilty of high treaſon; and after her de- 
« ceaſe ſhall be guilty of « NEINOr, and forfeit his goods and 
No chattels.” 


On the death of queen Elizabeth, without iſſue, the line of 


Henry VIII became extinct. It therefore became neceflary to re- 
cur to the other iflue of Henry VII, by Elizabeth of York his 


queen : whoſe eldeſt daughter Margaret having married James 
IV king of Scotland, king James the ſixth of Scotland, and of 
England the firſt, was the lineal deſcendant from that alliance. 
So that in his perſon, as clearly as in Henry VIII, centered all the 


_ claims of different competitors from the conqueſt downwards, he 
being indiſputably the lineal heir of the conqueror. And, what 


is ſtill more remarkable, in his perſon alſo centered the right of the 
Saxon monarchs, which had been ſuſpended from the conqueſt 


till His acceſſion. For, as was formerly obſerved, Margaret the 


ſiſter of Edgar Atheling, the daughter of Edward the outlaw, 
and granddaughter of king Edmund Ironfide, was the perſon in 
whom the hereditary right of the Saxon kings, ſuppoſing it not 
aboliſhed by the FOR reſided. She married Malcolm king 
of 
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_ of Scotland; and Henry II, by a deſcent from Matilda their 
daughter, is generally called the reſtorer of the Saxon line. But 
it muſt be remembered, that Malcolm by his Saxon queen had 
ſons as well as daughters; and that the royal family of Scotland 
| from that time downwards were the offspring of Malcolm and 
Margaret. Of this royal family king James the firſt was the di- 
re&t lineal heir, and therefore united in his perſon every poſſible 
claim by hereditary right to the Engliſh as well as Scottiſh throne, 
being the heir both of Egbert and William the conqueror. 


AND it is no wonder that a prince of more learning than wiſ- 
dom, who could deduce an hereditary title for more than eight. 
hundred years, ſhould eaſily be taught by the flatterers of the 
times to believe there was ſomething divine in this right, and 
that the finger of providence was viſible in it's preſervation. 
Whereas, though a wiſe inſtitution, it was clearly a human in- 

ſtitution ; and the right inherent in him no natural, but a poſitive, 
_ right. And in this and no other light was it taken by the Eng- 
liſh parliament; who by ſtatute 1 Jac. I. c. 1. did © recognize 
* and acknowlege, that immediately upon the diſſolution and de- 
* ceaſe of Elizabeth late queen of England, the imperial crown 
_ «thereof did by inherent birthright, and lawful and undoubted 
« ſucceſſion, deſcend and come to his moſt excellent majeſty, as 
*« being lineally, juſtly, and lawfully, next and fole heir of the 
<< blood royal of this realm.” Not a word here of any right im- 

mediately derived from heaven :- which, if it exiſted any where, 
muſt be ſought for among the aborigines of the iſland, the an- 


tient Britons ; cn whoſe princes indeed ſome have gone to 
ſearch it for him”. 


By T. wit ablord as the dodarine of divine right moſt un- 
doubtedly 1s, it is {till more aſtoniſhing, that when fo many hu- 


v Elizabeth of York, the mother of queen deſcent from Gladys only ſiſter to Lewellin 
Margaret of Scotland, was heireſs of the ap Jorwerth the great, had the true right to 
houſe of Mortimer, And Mr Carte obſerves, the principality of Wales, iti. 70 & 

that the houſe of Mortimer, in wirtue of it's Ts | 
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man hereditary rights had centered in this king, his ſon and heir 
king Charles the firſt ſhould be told by thoſe infamous judges, 
who pronounced his unparalleled ſentence, that he was an elective 
prince ; elected by his people, and therefore accountable to them, 
in his own proper perſon, for his condut. 'The confuſion, in- 
_ ſtability, and madneſs, which followed the fatal cataſtrophe of 
that pious and unfortunate prince, will be a REY argument in 
favour of hereditary monarchy to all future ages; as they proved 
at laſt to the then deluded people : who, in order to recover that 
peace and happineſs which for twenty years together they had 
toſt, in a ſolemn parliamentary convention of the ſtates reſtored 
the right heir of the crown. And in the proclamation for that 

purpoſe, which was drawn up and attended by both houſes*, they 
declared, « that, according to their duty and allegiance, they did 
« heartily, joyfully, and unanimouſly acknowlege and proclaim, 
« that immediately upon the deceaſe of our late ſovereign lord 
« king Charles, the imperial crown of theſe realms did by inhe- 
«rent birthright and lawful and undoubted ſucceſſion deſcend and 
*« come to his moſt excellent majeſty Charles the ſecond, as being 
_ *lineally, juſtly, and lawfully, next heir of the blood royal of this 
« realm : and thereunto they moſt humbly and faithfully did ſub- 

«« mit and oblige themſelves, their heirs, and poſterity for ever.” 


| Tuvs I think it clearly appears, from the higheft authority 
this nafion is acquainted with, that the crown of England hath: 
| been ever an hereditary crown ; though ſubject to limitations by 
parliament. The remainder of this chapter will confift princi- 
pally of thoſe inſtances, wherein the parliament has aſſerted or 
exerciſed this right of altering and limiting the ſucceſſion ; a right 
which, we have ſeen, was before exerciſed and afferted' in the 
reigns of Henry IV, Henry VII, Henry VII, queen Mary, and 
queen Elizabeth. 


Trex firſt inſtance, in point of time, 22 ohe famous bill of ex- 
clufion, which raiſed ſuch a ferment in the latter end of the reign 


* Com. Journ, 8 May 1660, | 
| of 
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of king Charles the ſecond. It is well known, that the purport 
of this bill was to have ſet aſide the king's brother and preſump- 
tive. heir, the duke of York, from the ſucceſſion, on the ſcore 
of his being a papiſt ; that it paſſed the hoaſe of commons, but 
was rejected by the lords; the king having alſo declared beforehand, 
_ that he never would be brought to conſent to it. And from this 
| tranſaftion we may colle& two things: 1. That the crown was 
_ univerſally acknowleged to be hereditary ; and the inheritance in- 
defeaſible unleſs by parliament : elſe it had been needleſs to pre- 
fer ſuch a bill. 2. That the parliament had a power to have de- 
 feated the inheritance : elſe ſuch a bill had been ineffeQual. The 
commons acknowleged the hereditary right then ſubſiſting ; and 
the lords did not diſpute the power, but merely the propriety, of 
an excluſion. However, as the bill took no effeQ, king James the 
ſecond ſucceeded to the throne of his anceſtors ; and might have 
enjoyed it during the remainder of his life, but for his own in- 
fatuated condu@, which (with other concurring circumſtances) 
brought on the revolution in 1688. 


Tre true ground and principle, upon which that memorable 
_ event proceeded, was an entirely new caſe in politics, which had 
| never before happened in our hiſtory; the abdication of the reign- 
Ing monarch, and the vacancy of the throne thereupon. It was 
| Not a defeazance of the right of ſucceſſion, and a new limitation 
of the crown, by the king and both houſes of parliament : it was 
the a& of the nation alone, upon a conviction that there was no 
king in being. For in a full afſembly of the lords and commons, 
met in convention upon the ſuppoſition of this vacancy, both | 
houſes? came to this reſolution ; «© that king James the ſecond, 
_ « having endeavoured to ſubyert the conſtitution of the kingdom, 
« by breaking the original contra&t between king and people ; 
«and, by the advice of jeſuits and other wicked perſons, having 
«« violated the fundamental laws ; and having withdrawn himlſelt 
*« out of this kingdom; has abdicated the government, and that the 
_* throne is thereby vacant.” Thus ended at once, by this ſudden 
y Com, Journ. 7 Feb. 1688, 
& 7 | and 
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212 The RicurTs Book I; 
and aapaded vacancy of the throne, the old line of ſucceſſion ; 
which from the conqueſt had laſted above fix hundred years, and 
from the union of the heptarchy in king Egbert almoſt nine hun- 
dred. The fats themſelves thus appealed to, the king's endea- 


yours to ſubvert the conſtitution by breaking the original contra&, 


his violation of the fundamental laws, and his withdrawing him-_ 
ſelf out of the kingdom, were evident and notorious : = the 


_ conſequences drawn from theſe fats (namely, that they amounted 


to an abdication of the government ; which abdication did. not 


_ affet only the perſon of the king himſelf, but alſo all his heirs, 


and rendered the throne abſolutely and completely vacant) it 


belonged to our anceſtors to determine. For, whenever a queſ- 


tion ariſes between the ſociety at large and any magiſtrate veſted 
with powers originally delegated by that ſociety, it muſt be 
decided by the voice of the ſociety itſelf: there is not upon 
earth any other tribunal to reſort to. And that theſe conſequen- 
ces were fairly deduced from theſe fats, our anceſtors have ſo- 


_Temnly determined, in a full parliamentary convention repre- 


ſenting the whole ſociety. The reaſons upon which they deci- 


_ ded may be found at large in the parliamentary proceedings of 
the times 3 and may be matter of inſtructive amuſement for us_ 
_ to contemplate, as a ſpeculative point of hiſtory. But care muſt 


be taken not to carry this enquiry farther, than merely for inſtruc- 


tion or amuſement. The idea, that the conſciences of poſterity 


were concerned in the rectitude of their anceſtors' deciſions, gave 
birth to thoſe dangerous political herefies, which fo long diſtracted 
the ſtate, but at length are all happily extinguiſhed. I therefore 
rather chuſe to conſider this great political meaſure, upon the ſo- 
lid footing of authority, than to reaſon in it's favour from it's juſ- 
tice, moderation, and expedience : becauſe that might imply a 
right of diſſenting or revolving from it, in caſe we ſhould think 
it to have been unjuſt, oppreſſive, or inexpedient. Whereas, our 


| anceſtors having moſt indiſputably a competent juriſdiction to de- 


cide this great and important queſtion, and having in fact deci- 
ded it, it is now become our duty at this diſtance of time to ac- 
quieſce | in their determination z being born under that eſtabliſh- 

ment 


Ch. 2. of PzRrRSONS, | .er3 


ment which was built upon this foundation, and obliged by wy 
tis Ee as well as civil, to maintain it. 


By T; while" we reſt this fundamental tranſaQtion, in point of 
| authority, upon grounds the leaſt liable to cavil, we are bound 
both in juſtice and gratitude to add, that it was conducted with 
a temper and moderation which naturally aroſe from it's equity ; 
that, however it might in ſome reſpe&ts go beyond the letter of 
our antient laws, (the reaſon of which will more fully appear 
hereafter *) it was agreeable to the ſpirit of our conſtitution, and 
the rights of human nature; and that though in other points 
(owing to the peculiar circumſtances of things and perſons) it 
was not altogether ſo perfe& as might have been wiſhed, yet from 
_ thence a new aera commenced, in which the bounds of preroga- 

tive and liberty have been. better defined, the principles of govern--_ 
ment more thoroughly examined and underſtood, and the rights 
of the ſabje& more explicitly guarded by legal provifions,. than 
in any other period of the Engliſh hiſtory. In particular, it is 
worthy obſervation that the convention, in this their judgment, 
avoided with great wiſdom. the wild extremes into which the vi- 
_ fionary theories of fome zealous republicans would have led them. 

They held that this miſconduct of king James amounted to an_ 


endeavour to ſubvert the conſtitution, and not to an actual ſubver= 


fron, or total diſſolution of the government, according to the 
principles of Mr Locke *: which would have reduced the ſociety 


almoſt to a ſtate of nature; would have levelled all diſtinftions 


of honour, rank, offices, and property ; would have annihilated 
the ſovereign power, and in conſequence have repealed all poſi- 
tive laws; and would have left the people at liberty to have erected 
a new ſyſtem of ſtate upon a new foundation of polity. They 
therefore very prudently voted it to amount to no more than an 
abdication of the government, and a conſequent. vacancy of the 
throne ; whereby the government was allowed to ſubſiſt, though 
the executive magiſtrate. was gone, and the kangly office to re- 
main, though King James was no longer king*. And thus the 


_ = See chap.7. | Þ Law of forieit. 118, 119. 
* on Gov. p.2. C19, conſtitution 
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conſtitution was kept intire;; which upon every ſound principle 


of government muſt otherwiſe have fallen to picces, had fo prin- 


cipal and conſtituent a part as the royal authority been aboliſhed, 
or even ſuſpended. 


Tu IS ſingle poſtulatum, the vacancy. of the as; being 
once eſtabliſhed, the reſt that was then done followed almoſt of 
courſe. For, if the throne be at any time vacant (which may 
happen by other means beſides that of abdication ; as if all the 


| blood royal ſhould fail, without any ſucceſſor appointed by parlin- 


ment;) if, I fay, a vacancy by any means whatſoever ſhould hap- 


. pen, the right of diſpoſing of this vacancy ſeems naturally to re- 
| Lult to the lords and commons, the truſtees and repreſentatives of 


the nation. For there are no other hands in which it can fo pro- 
perly be intruſted ; and there is a neceſlity of it's being intruſted 


ſomewhere, elſe the whole frame of government muſt be diffol- 
ved and periſh. The lords and commons having therefore deter- 


mined this main fundamental article, that there was a vacancy of 
the throne, they proceeded to fill up that vacancy in ſuch manner 
as they judged the moſt proper. And this was done by their de- 
claration of 12 February 1688 *, in the following manner : « that 
« William and Mary, prince and princeſs of Orange, be, and be 
« declared king and queen, to hold the crown and royal dignity 
« during their lives, and the life of the ſurvivor of them; and 
« that the ſole and full exerciſe of the regal power be only in, 
«and executed by, the faid prince of Orange, in the names of 


_««the ſaid prince and princeſs, during their joint lives ; and after 
* their deceaſes the ſaid crown and royal dignity to be to the heirs 


*« of the body of the ſaid princeſs; and for default of ſuch iſſue 


«to the princeſs Anne of Denmark and the heirs of her body; 


* and for default of ſuch Hue to the heirs of the body of the faid 
ve A of Orange.” 


Parmane, upon the principles before eſtabliſhed, the conven- 
t10n might (if they pleaſed) have veſted the regal dignity in a fa- 
5M Com. Journ, - 12 Feb, 1688. 


mily 


mily intirely new, and ſtrangers to the royal blood : but they were 
too well acquainted with the benefits of hereditary ſucceſſion, and 
| the influence which it has by cuſtom over the minds of the people, 
to depart any farther from the antient line than temporary neceſſity 
and (clf-preſervation required. They therefore ſettled the crown, 
_ +#irſt on king William and queen Mary, king James's eldeſt daugh- 
ter, for their joint lives; then on the ſurvivor of them ; and then 
on the iſſue of queen Mary ; upon failure of ſuch ifſue, it was 
 Lmited to the princeſs Anne, king James's ſecond daughter, and 
| her iſſue; and laſtly, on failure of that, to the ifſue of king 
William, who was the grandſon of Charles the firſt, and nephew 
as well as ſon in law of king James the ſecond, being the ſon of 
Mary his eldeſt fiſter. This ſettlement included all the proteſtant 
_ poſterity of king Charles I, except ſuch other iflue as king James 
might at any time have, which was totally omitted through fear 
of a popiſh ſucceſſion. And this order of ſucceflion took effect 
accordingly. | CT ren ts 


Taxsx three princes therefore, king William, queen Mary, 
and queen Anne, did not take the crown by hereditary right or 
deſcent, but by way of donation or purchaſe, as the lawyers call 
it ; by which they mean any method of acquiring an eftate other- 
wiſe than by deſcent. The new ſettlement did not merely conſiſt 
| in excluding king James, and the perſon pretended to be prince 
of Wales, and then ſuffering the crown to deſcend in the old he- 
reditary chanel: for the uſual courſe of deſcent was in ſome in- 
ſtances broken through; and yet the convention till kept it in. 

| their eye, and paid a great, though not total, regard to it. Let 
us fee how the ſucceſſion would have ſtood, if no abdication had 
happened, and king James had left no other iflue than his two 
daughters queen Mary and queen Anne, It would have ſtood 
thus: queen Mary and her iflue ; queen Anne and her iſſue; king 

William and his iſſue. But we may remember, that queen Mary 
was only nominally queen, jointly with her huſband king Willam, 
who alone had the regal power; and king William was perſonally 
preferred to queen Anne, though his ifſue was & parponed to hers. 


Clearly 
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Clearly therefore theſe princes were ſucceſſively in poſſeflion of : 
the crown by a title different from the uſual courſe of deſcent, 


IT was towards the end of king William's reign, when all 
hopes of any ſurviving iflue from any of theſe princes died with 
the duke of Gloceſter, that the king and parliament thought it 
neceflary again to exert their power of limiting and appointing 


' the ſucceſſion, in order to prevent another vacancy of the throne ; 


which muſt have enſued upon their deaths, as no farther provi- 


| fion was made at the revolution, than for the iſſue of king Wil- 
| liam, queen Mary, and queen Anne. The parliament had pre 
. viouſly by the ſtatute of 1 W. & M. ft. 2. c.2. enacted, that every 


perſon who ſhould be reconciled to, or hold communion with, 


the ſee of Rome, ſhould profeſs the popiſh religion, or ſhould 


marry a papiſt, ſhould be excluded and for ever incapable to in- 


herit, poſſeſs, or enjoy, the crown; and that in ſuch caſe the 


people ſhould be abſolved from their allegiance, and the crown 


| ſhould deſcend to ſuch perſons, being proteſtants, as would have 


inherited the ſame, in caſe the perſon ſo reconciled, holding com- 


= munion, profeſling, or marrying, were naturally dead. To act 
therefore conſiſtently with themſelves, and at the ſame time pay 
as much regard to the old hereditary line as their former reſolu- 


tions would admit, they turned their eyes on the princeſs Sophia, 
ele&reſs and ducheſs dowager of Hanover, the moſt accompliſhed 


princeſs of her age*. For, upon the impending extinCtion of the 
- proteſtant poſterity of Charles the firſt, the old law of regal deſ- 


cent directed them to recur to the deſcendants of James the firſt ; 
and the princeſs Sophia, being the youngeſt daughter of Elizabeth 


queen of Bohemia, who was the daughter of James the firſt, 


was the neareſt of the antient blood royal, who was not incapa- 
citated by profeſſing the popiſh religion.' On her therefore, and 
the heirs of her —_— being. proteſtants, the remainder of the 


© Sandford, in his aa hiſtory, mia, ſays, the firſt was made the moſt 

publiſhed 4.D. 1677, ſpeaking (page535) learned, the ſecond the greateſt artiſt, and 
| of the princeſſes Elizabeth, Louiſa, and the laſt one of the moſt nccompithed? ladies 
Sophia, daughters of the' queen of Bohe- in Europe, 


crown, expectant on the death of king William and-queen Anne 
without iſſue, was ſettled by ſtatute 12 & 13W. III. c.2. And at 
the ſame time it was enacted, that whoſoever ſhould hereafter 


come to the poſſeſſion of the crown ſhould join in the commu- 
nion of the chureh of England as by law efbiithed. 


_ 'T HIS 1s hs laſt limitation of he crown that ho been made _ 


by parliament : and theſe ſeveral actual limitations, from the time 


of Henry IV to the preſent, do clearly prove the power of the 
king and Parliament to new-model or alter the ſucceflion. And 


indeed it is now again made highly penal to diſpute it: for by 
the ſtatute 6 Ann. c.7. it is enacted, that if any perſon mali- 
 ciouſly, adviſedly, and direly, ſhall maintain by writing. or 
printing, that the kings of this realm with the authority of par- 
liament are not able to make laws to bind the crown and the deſ- 
cent thereof, he ſhall be guilty of high treaſon ; or if he maintains. 
the ſame by only preaching, teaching, or adyiſed 7 {pEaIDSeA he ſhall 
incur the pengitars of a pracmunire. | 


THE princeſs Sophia dying before queen Anne, the inherit- 
ance thus limited deſcended on her ſon and heir king George the 
firſt; and, having on the death of the queen taken effeQ in his 
perſon, from: him it deſcended to his late majeſty king George the 
| ſecond; and from him to his grandſon and heir, c our preſent gra- : 
_ cious gt KIng George the third. 


HENCE it is eaſy to colle&, that the title to the crown is at 
preſent hereditary, though not quite ſo abſolutely hereditary as 
| formerly; and the common ſtock or anceſtor, from whom the deſ- 
cent muſt be derived, is alſo different. Formerly the common _ 
| Rock was king Egbert; then William the.conqueror ; afterwards 
in James the firſt's time the two common ſtocks united, and fo 
continued till the vacancy of the throne in 1688 : now it is the. 
princeſs Sophia, in whom the inheritance was veſted by the new 


+ . king and parliament. Formerly the deſcent was abſolute, and the 


crown went to the next heir without any reſtriftion ; but now, 
Dd upon 
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upon the new ſettlement, the inheritance is conditional ; being 
limited to ſuch heirs only, of the body of the princeſs Sophia, 
as are proteſtant members of the church of England, and are 
married to none but proteſtants.. 

A ND in this due medium confiſts, 1 apprehend, the true con- 
ſtitutional notion of the right of ſucceſſion to the imperial crown 
of theſe kingdoms. The extremes, between which it ſteers, are 
each of them equally deſtructive of thoſe ends for which ſocieties 
were formed and are kept on foot. Where the magiſtrate, upon 
every ſucceſſion, is elefted by the people, and may by the expreſs 
proviſion of the laws be depoſed (if not puniſhed) by his ſubjects, 
this may ſound like the perfe&tion of liberty, and look well 
enough when delineated on paper 3 but in praQtice will be ever 
productive of tumult, contention, and anarchy. And, on the 
other hand, divine indefeafible hereditary Ae when coupled 


with the do@trine of unlimited paſſive obedience, is ſurely of all 
_ conſtitutions the moſt thoroughly flaviſh and dreadful. But when 
ſuch an hereditary right, as our laws have created and veſted in 


the royal ſtock, is cloſely interwoven with thoſe liberties, which, 


we have ſeen in a former chapter, are equally the inheritance of 
' the ſubje& ; this union will form a conſtitution, in theory the moſt 


beautiful of any, in practice the moſt approved, and, I truſt, in 
duration the moſt permanent. It was the duty of an expounder 
of our laws to lay this conſtitution before the ſtudent in it's true 


and genuine light : it is the duty of every good A On to 


nadertind, to revere, to defend it. 
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CHAPTER THE FOURTH, | 


Or THz KING zovar FAMILY. 


HE firſt and moſt conſiderable branch of the king's royal 
family, regarded by the laws of England, is the queen. 


Taz queen of England is either queen regent, queen conſort, 
or queen dowager. The queen regent, regnant, Or ſovereign, is 
| ſhe who holds the crown in her own right ; as the firſt (and per- 
haps the ſecond) queen Mary, queen Elizabeth, and queen Anne ; 
and ſuch a one has the ſame powers, prerogatives, rights, digni- 
_ ties, and duties, as if ſhe had been a king. This was obſerved 
in the entrance of the laſt chapter, and is expreſlly declared by 
ſtatute 1 Mar. I. ft. 3. c.1. But the queen conſort is the wife of 
| the reigning king ; and ſhe by virtue of her marcinge iS  partici- 
pant of divers rogue above other women *. 


An D, firſt, the is a public perſon, exempt Wy dittin& from 

| the king ; and not, like other married women, ſo cloſely con- 
 _ nected as to have loſt all legal or ſeparate exiſtence ſo long as the 
' marriage continues. For the queen is of ability to purchaſe lands, 
and to convey them, to make leaſes, to grant copyhclds, and do 
other a&s of ownerſhip, without the concurrence of her lord ; 
which no other married woman can do®: a privilingsr« as old as the 


> 4 Rep. 23, 


2 Finch, L, $6. | 
ph ih, Dia: - Saxon 
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Saxon aera*®. She is alſo capable of taking a grant from the king, 
which no other wife is from her huſband ; and in this particular 
| ſhe agrees with the Auguſta, or priſſima regina conjux divi impera- 
toris of the Roman laws ; who, according to Juſtinian *, was 
equally capable of making a grant to, and receiving one from, the 
emperor. The queen of England hath ſeparate courts and officers 
_ diſtinct from the king's, not only in matters of ceremony, but even 
of law ; and her attorney and ſolicitor general are intitled to a 
place within the barof his majeſty's courts, together with the king' LL 
counſel*®. She may likewiſe ſue and be ſued alone, without j Joining 
her huſband, She may alſo have a ſeparate property in goods as 
well as lands, and has a right to diſpoſe of them by will. In 
ſhort, ſhe is in all legal proceedings looked upon as a feme oe, 
and not as a feme covert; as a ſingle, not as a married woman*. 

For which the reaſon given by fir Edward Coke is this : becauſe 

the wiſdom of the common law would not have the king (whoſe 
_ continual care and ſtudy is for the public, and circe ardua regni ) 
_ to be troubled and diſquieted on account of his 'wife's domeſtic 
affairs; and therefore it veſts in the queen a power of tranſacting 

her own concerns, without the intervention of the KiNgs: as: if | 

ſhe Was an unmarried ' woman. | 


Tre queen hath alſo many exemptions, and minute \ preroga- 

| tives. For inſtance : ſhe pag no toll®; nor is ſhe liable to any 

amercement in any court *. But in general, unleſs where the law 

| has expreſlly declared her excepted, ſhe is upon the ſame footing 

with other ſubjects ; being to all intents and purpoſes the king's 

 ſubje&, and not his equal: in like manner As, in the imperial 
law, « Auguſta legions Jiuts non ot Sr 


THE queen hath alſo ſome pecuniary advantages, which form 
her a diſtin revenue : as, in the firſt place, ſhe is intitled to an. 


© Seld, Fan. Ang) 1.42. WE bY Co. Litt. 133. 


4 Cod. 5.16. 26, d Finch, L. 185, 


© Seld. tit. hon, 1. 6. 7. | Bf bo $- $bs 
* Finch, IL, 86. Co. Litt. 133. _— 
| | antient 


_—_ 
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antient perquiſite called queen-gold or aurum reginae ; which is a 
royal revenue, belonging to every queen conſort during her mar- 
riage with the king, and due from every perſon who hath made 
a voluntary offering or fine to the king, amounting to ten marks 
or upwards, for and in conſideration of any privileges, grants, 
licences, pardons, or other matter of royal favour conferred upon 
| him by the king : and it is due in the proportion of one tenth 
part more, over and above the intire offering or fine made to the 


king ; and becomes an aCtual debt of record to the queen's ma- 


 jeſty by the mere recording the fine®. As, if an hundred marks 
of filyer be given to the king for liberty to take in mortmain, or 
to have a fair, market, park, chaſe, or free warren : there the 
queen is intitled to ten marks in filver, or (what was formerly an 


equivalent denomination) to one mark in gold, by the name of 


queen-gold, or qurum reginae'. But no ſuch payment is due for 


any aids or ſubſidies granted to the king in parliament or convo- 
cation ; nor for fines impoſed by courts on offenders, againſt their 
will ; nor for voluntary preſents to the king, without any confi- 
deration moving from him to the ſubje& ; nor for any fale or 
contra&t whereby the preſent revenues or poſſeſſions of the crown. 
are granted away Or diminiſhed ®, 


THE revenue of our antient queens, before and ſoon after the 
conqueſt, ſeems to have conſiſted in certain reſervations or rents 
_ out of the demeſne lands of the crown, which were exprefily 
appropriated to her majeſty, diſtin&t from the king. It is frequent 
in domeſday-book, after ſpecifying the rent due to the crown, to 
add likewiſe the quantity of gold or other renders reſerved to the: 
queen”. Theſe were frequently appropriated to particular purpo-- 
ſes; to buy wool for her. majeſty's uſe?, to purchaſe oyl for her: 


* Pryn. Aur. Reg, 2. Juetud, ut praepoſitus manerii veniente domina- 
? 12 Rep. 21. 4Inſt, 358. Jua (regina) in maner. praeſentaret ei xwiit 


m 7bid. Pryn. 6. Madox. hift, exch. 242. oras denar. ut efjet iþ/a lacto animo. Prya, 
» Bedefordſcire. Maner. Leflone redd, per Append. to Aur. Reg. 2, 3. 


annum xxii lib. Fc: ad opus reginae ii uncias  * cauſa coadunandi lanam reginae, Dameſl, 
auri, ——— Hereford/cire. 1n Lene, Ic, con- ibid, 


lamps ?,. 
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lamps*®, or to furniſh her attire from head to foot%, which was 
frequently very: coſtly, as one fingle robe in the fifth year of 
Henry II ſtood the city of London in upwards of fourſcore 
pounds". A practice ſomewhat ſimilar to that of the eaſtern 
countries, where whole cities and provinces were ſpecifically aſ- 
igned to purchaſe particular parts of the queen's apparel*. And, 
for a farther addition to her income, this duty of queen=-gold is 
ſuppoſed to have been originally granted ; thoſe matters of grace 
and favour, out of which it aroſe, being frequently obtained 
from the crown by the powerful interceſſion of the queen. There 
are traces of it's payment, though obſcure ones, in the book of 
domeſday and in the great pipe-roll of Henry the firſt*. In the 
reign of Henry the ſecond the manner of colleQting it appears to 
have been well underſtood, and it forms a diſtin head in the 
antient dialogue of the exchequer® written in the time of that 
| prince, and uſually attributed to Gervaſe of Tilbury. From that 
time downwards it was regularly claimed and enjoyed by all the 
queen conſorts of England till the death of HenryVIII ; though 
after the acceſſion of the Tudor family the colleCing of it ſeems 
to have been much neglected : and, there being no queen conſort 
afterwards till the acceſſion of James I, a period of near fixty 
years, it's very nature and quantity became then a matter of 
doubt : and, being referred by the king to the then chief juſtices 
and chief baron, their report of it was ſo very unfavorable*, that 
queen Anne (though ſhe claimed it) yet never thought proper to 
 exaCt it. In 1635, 11 Car. I, a time fertile of expedients for 
railing ny upon dormant precedents in our old records (of 


modo ; haec civitas muliers redimiculum prac- 
beat, haec in collum, haec in crines, 6c. Cic, | 


#n Verrem, lib. ;. cap. 33. 


P Civitas Lundon. Pro oleo ad lat re-. 
ginae. Mag. rot. pip. temp. Hen. IT. ibid. 


4 Vicecomes Berkefeire, xvi l. pro cappa re- 


ginae. (Mag. rot. pip. 19—22 Hen. IT. ibid.) 


Cruitas Lund. cordubanario reginae xx5. Mag, 
Roz. 2 Hen. IT. Madox hiſt. exch. 419. 

1 Pro roba ad opus regina?, quater xxl. & 
wi s. wviiid. Mag. Rot. 5 Hen, TI. ibid. 250. 

3 Solere aiunt barbaros reges Perſarum ac 


| Syrorum — uxoribus civitates attribuere, hoc 


* See Madox Di/ceptar. epiftular. 74+ Pryn. 
Aur. Regin. Append. 5. 

* AS; 2+ © 26. | 

» Mr Prynne, with ſome appearance of 
reaſon, inſinuates, that their reſearches were 
very ſuperficial, Aur. Reg. 125, 


which 


Ch. 4. of PERSONS. -." $69 
which ſhip-money was a fatal inſtance) the king, at the petitior 
of his queen Henrietta Maria, iffued out his writ for levying it; 
but afterwards purchaſed it of his conſort at the- price of ten 
thouſand pounds; finding it, perhaps, too trifling and troubleſome 
to levy. And when afterwards, at the reſtoration, by the aboli- 
tion of the military tenures, and the fines that were conſequent 
upon them, the little that legally remained of this revenue was 
reduced to almoſt nothing at all, in vain did Mr Prynne, by a 
treatiſe which does honour to his abilities as a painful and judi- 
cious antiquarian, endeavour to excite queen Catherine to revive 
this antiquated claim. 


 ANoTHER antient perquiſite belonging to the queen conſort, 
mentioned by all our old writers *, and, therefore only, worthy 
notice, is this: that on the taking of a whale on the coaſts, which 
_ is a royal fiſh, it ſhall be divided between the king and queen ; the 
| head only being the king's property, and the tail of it the queen's. 
« De fturgione obſervetur, quod rex illum habebit integrum : de ba- 
« Jena vero ſufficit, fi rex habeat caput, et regina caudam.” The 
reaſon of this whimfigal diviſion, as afligned by our antient re- 
 cords?, was, to furniſh the queen's wardrobe with whalebone. 


Bvu T farther : though the queen is in all reſpe&s a ſubject, 
yet, in point of the ſecurity of her life and perſon, ſhe is put on 
the ſame footing with the king. It is equally treaſon (by the 
ftatute 25 Edw. III.) to compaſs or imagine the death of our lady 
the king's companion, as of the king himſelf : and to violate, or 
defile, the queen conſort, amounts to the ſame high crime; as 
well in the perſon committing the fact, as in the queen herſelf, 
tf conſenting. A law of Henry the eighth * made it treaſon alſo 
for any woman, who was not a virgin, to marry the king without 
informing him thereof : but this law was ſoon after repealed ; it 
treſpaſſing too ſtrongly, as well on natural juſtice, as female mo- 


| * Bracton, /. 3. c. 3. Britton, c, 17, Flet. RC” Pryn. Aur. Reg. 127, 
06.1.c.45& 46. | * Stat. 33 Hen. VILL c..23.- 


deity. 
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deſty. If however the queen be accuſed of any ſpecies of trea- 
ſon, ſhe ſhall (whether conſort or dowager) be tried by the houſs 
of peers, as queen Ann Boleyn was in 28 Hen. VIII. 


Ty x huſband of a queen regnant, as prince George of Den- 
mark was to queen Anne, is her ſubje&t ; and may be guilty of 
high treaſon againſt her : but, in the inſtance of conjugal fidelity, 
he is not ſubjeCted to the ſame penal reſtrictions. For which the 
reaſon ſeems to be, that, if a queen conſort is unfaithful to the 
royal bed, this may debaſe or baſtardize the heirs to the crown ; 
but no ſuch danger can be conſequent on the infidelity of the 
| huſband to a queen regnant. 


A QUEEN dowager is the widow of the king, and. as fuch 
. enjoys moſt of the privileges belonging to her as queen conſort. 
But it is not high treaſon to conſpire her death ; or to violate her 
chaſtity, for the ſame reaſon as was before alleged, becauſe the 
ſucceſſion to the crown is not thereby endangered. Yet ſtill, pro 
dignitate regali, no man can marry a queen dowager without ſpe- 
cial licence from the king, on pain of forfeiting his lands and 
goods. This fir Edward Coke* tells us was enacted in parliament 
in 6 Hen. VI, though the ſtatute be not in print. But ſhe, though 
an alien born, ſhall ſtill be inHitled to dower after the king's de- 
miſe, which no other alien is*. A queen dowager, when mar- 
ried again to a ſubje&, doth not loſe her regal dignity, as peerefles 
dowager do their peerage when they marry commoners. For Ka- 
therine, queen dowager of Henry V, though ſhe married a pri- 
vate gentleman, Owen ap Meredith ap Theodore, commonly called 
Owen Tudor ; yet, by the name of Katherine queen of England, 
maintained an action againſt the biſhop of Carliſle. And fo the 
queen dowager of Navarre marrying with Edmond, brother to 


king Edward the firſt, maintained an aCtion of dower by the 
name of queen of Navarre*. 


* 2 Inſt. 18. See Riley's Plac, Parl.672. © 2 Inſt. 50. | 
> Co, Litt. 31, 
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' THe prince of Wales, or heir apparent to the crown, and alſo 
his royal conſort, and the princeſs royal, or eldeſt daughter of the 
king, are likewiſe peculiarly regarded by the laws. For, by ſta- 
tute 25 Edw. III, to compaſs or conſpire the death of the former, 


or to violate the chaſtity of either of the latter, are as much high 


treaſon, as to conſpire the death of the king, or violate the chaſ- 
| tity of the queen. And this upon the ſame reaſon, as was before 


_ given; becauſe the prince of Wales is next in ſucceſſion to the 
crown, and to violate his wife might taint the blood royal with 


baſtardy : and the eldeſt daughter of the king is alſo alone inhe- 
ritable to the crown, in failure of iſſue male, and therefore more 
_ TeſpeCtted by the laws than any of her younger fiſters ; infomuch 
that upon this, united with other (feodal) principles, while our 
military tenures were in force, the king might levy an aid for 
marrying his eldeſt daughter, and her only. The heir apparent 
to the crown is uſually made prince of Wales and earl of Cheſter, 


by ſpecial creation, and inveſtiture ; but, being the king's eldeſt 


ſon, he is by inheritance duke of Cornwall, without any new 


TH x younger ſons and daughters of the king, who are not in 
the immediate line of ſucceſſion, are little farther regarded by 
the laws, than to give them precedence before all peers and pub- 
| lic officers as well eccleſiaſtical as temporal. This is done by. the 
ſtatute 31 Hen. VIII. c. 10. which enaQts that no perſon, except 
the king's children, ſhall preſume to fit or have place at the fide 
of the cloth of eſtate in the parliament chamber ; and that cer- 


tain great officers therein named ſhall have precedence above all 


dukes, except only ſuch as ſhall happen to be the king's ſon, 
brother, uncle, nephew (which fir Edward Coke * explains to 
ſignify grandſon or repos} or brother's or fiſter's ſon. But under 


the deſcription of the king's children his grandſons are held to be 
included, without having recourſe to fir Edward Coke's inter- | 


4 $Rep, 1, Seldstit. of hon. 2. 5, * 4 Inſt, 362. 


E e pretation 
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pretation of nephew : and therefore when his late majeſty created 
| his grandſon, the ſecond ſon of Frederick prince of Wales de- 
ceaſed, duke of York, and referred it to the houſe of lords to 
ſettle his place and-precedence, they certified * that he onght to 
have place next to the duke of Cumberland, the king's youngeſt 
ſon; and that he might have a ſeat on the left hand of the cloth 
_ of eſtate. But when, on the accefſion of his preſent majeſty, 
thoſe royal perſonages ceaſed to take place as the c//dren, and 
ranked only as the þrother and wncle, of the king, they alfo left 
their ſeats on the ſide of the cloth of eſtate : fo that when the 
| duke of Gloceſter, his majeſty's ſecond brother, took his ſeat in 
the houſe of peers®, he was placed on the upper end of the earls 
| bench (on which the dukes uſually fit) next to his royal high- 
neſs the duke of York. And in 1718, upon a queſtion referred 
to all the judges by king George 1, it was reſolved by the opi- 
nion of ten againft the other two, that the education and care of 
all the king's grandchildren while minors, 'and the care and ap- 
probation of their marriages, when grown up, did belong of 
right to his majeſty as king of this realm, during their father's 
life®. And this may ſuffice for the notice, taken by law, of his 
majeſty's royal family. ED Z 
f Lord's Journ. 24 Apr. 1760. 0 Forteſc. Al, 401=—440. | 
# T6id. 10 Jan. 1765. | | 
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CHAPTER THE FIFTH, 


Ore TaE COUNCILS BELONGING To Tar KING, 


HE third point of view, in which we are to conſider the 


| king, is with regard to his councils. For, in order to afliſt 


him in the diſcharge of his duties, the maintenance of his dig- 


nity, and the exertion of his prerogative, the law hath aſſigned 


him a diverſity of councils to adviſe with. 


1. Tue firſt of theſe is the high court of parliament, at 


we have already treated at large. 


2. SECONDLY, the peers of the realm are by their birth he- 
_ reditary counſellors of the crown, and may be called together by 
the king to impart their advice in all matters of importance to 
the realm, either in time of parliament, or, which hath been 
their principal uſe, when there is no parliament in being *. Ac- 
cordingly Bracton*, ſpeaking of the nobility of his time, ſays 
they might properly be called ** confules, a conſulendo ; reges enim 


*« tales fibi afſoctant ad conſulendum.” And in our law books*® it is | 


. laid down, that peers are created for two reaſons; 1. Ad con/ulen- 


dum, 2. Ad defendendum regem : for which reaſons the law gives 


them certain great and high privileges ; ſuch as freedom from 


arreſts, &c, even when no parliament is ſitting : becauſe the law 
intends, that they are always affiſting the king with their counſel 


| for the commonwealth ; or nocying the realm in ſafety by their 
proweſs and valour. 


2 Co, Litt. 110, © 7 Rep. 34- _ 49. 12Rep. 96. 
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| InsTANCEs of conventions of the peers, to adviſe the king, 
have been in former times very frequent ; though now fallen into 
diſuſe, by reaſon of the more regular meetings of parliament. 
Sir Edward Coke*® gives us an extract of a record, 5 Hen.IV, 
concerning an exchange of lands between the king and the earl 
of Northumberland, wherein the value of each was agreed to be 
ſettled by advice of parliament (if any ſhould be called before the 
teaſt of St Lucia) or otherwiſe by advice of the grand council (of 
| peers) which the king promiſes to aſſemble befoxe the aid feaſt, 
in caſe no parliament ſhall be called. Many other inſtances of 
this kind of meeting are to be found under our antient 'kings : 
though the formal method of convoking them had'been ſo long = 
left off, that when king Charles I in 1640 ifſued out writs under 
the great ſeal to call a great council of all the peers of England 
to meet and attend his majeſty at York, previous to the meeting 
of the long parliament, the; ear] of Clarendon © mentions it as a 
new invention, not before heard. of ; that is, as he explains him- 
ſelf, ſo old, that it had not been practiced in ſome hundreds of 
years. But, though there had not ſo long before been an inſtance, 
_ Nor has there been any fince, of afſembling them in fo folemn a_ 
manner, yet, in caſes of emergency, our princes have at ſeveral 
times thought proper to call for and conſult as many of the no- 
bility as could eaſily be got together : as was particularly the caſe 
with king James the ſecond, after the landing of the prince of 
Orange; and with the prince of Orange himſelf, before he called 
that convention partinmpas, which afterwards called him to the 

throne. | 2 : 


Bes1Des this acnerel mecting, it is uſually looked upon to 
be the right of each particular peer of the realm, to demand an 
audience of the king, and to lay before him, with decency and, 
reſpect, ſuch matters as he ſhall Judge of importance to the pub- 
lic weal. And therefore, in the reign of Edward II, it was made 
an article of impeachment in parliament againſt the two Hugh 


« 1 Inſt, 110, © Hiſt, b. 2, 
; TS | Spencers, 


a 
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Spencers, father and ſon, for which they were baniſhed the king- 
dom, * that they by their evil covin would not ſuffer the great men 
« of the realm, the king's good counſellors, to ſpeak with the 
ce King, or to come near him ; but only in the preſence and hear- 
cc ing of the ſaid Hugh the father and Hugh the ſon, or one of 


« them, and at their will, and according to ſuch things as plea- 
« ſed them % 


- 0 $650 THIRD council belonging to the king, are, according to 
fir Edward Coke*®, his judges of the courts of law, for law mat- 
ters. And this appears frequently in our ſtatutes, particularly 
14 Edw. III. c. 5. and in other books of law. So that when the 
king's council is mentioned generally, it muſt be defined, parti- 
cularized, and underſtood, ſecundum ſubjeftam materiam; and, if 
the ſubject be of a legal nature, then by the king's council is 
underſtood his council for matters of law ; namely, his judges. 
Therefore when by ſtatute 16 Ric. II. c. 5. it was made a high 
offence to import into this kingdom any papal bulles, or other 
procefſes from Rome; and it was enacted, that the offenders 
ſhould be attached by their bodies, and brought before the king 
and his counc:/ to anſwer for ſuch offence; here, by the expreſ- 
fion of king's counci/, were underſtood the king's judges of his 
courts of juſtice, the ſubje&t matter being mu” this being the 
general way of interpreting the word, council®. 


4. Bur the principal council bilonalia to the king is his 
privy council, which is generally called, by way of eminence, 
the council. And this, according to fir Edward Coke's deſcription 

_ of it}, is a noble, honorable, and reverend aſſembly, of the king 
and ſuch as he wills to be of his privy council, in the king's court 
or palace. The king's will is the ſole conſtituent of a privy coun- 
ſellor ; and this alſo regulates their number, which of antient_ 
time was twelve or thereabouts. Afterwards it increaſed to fo 
large a number, that it was found inconvenient for ſecreſy and 
f 4 Inſt. 53. | d"'3-Inſt.: 125; 
5 1 Inſt, n10« / © | | i 4 Inſt. 53. | 
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diſpatch ; and therefore king Charles the ſecond in 1679 limited 
it to thirty ; whereof fifteen were to be the principal officers of 
ſtate, and thoſe to be counſellors, virtute officii; and the other 
fifteen were compoſed of ten lords and five commoners of the 
king's chooſing ®. But ſince that time the number has been much 
augmented, and now continues indefinite. At the ſame time alſo, 

| the antient office of lord preſident of the council was revived in 
the perſon of Anthony earl of Shaftsbury ; an officer, that by the 


ſtatute of 41 Hen. VIII. c. 10. has precedence next after the lord. 
chancellor and lord treaſurer. 


Privy counſellors are made by the king's nomination, without 
_ either patent or grant; and, on taking the neceſſary oaths, they 
become immediately privy counſellors during the life of the king 
that chooſes them, but ſubje& to removal at his diſcretion. 


THz duty of a privy counſellor appears from the oath of office!, 
which conſiſts of ſeven articles: 1. To adviſe the king according 
to the beſt of his cunning and diſcretion. 2. To adviſe for the 
king's honour and good of the public, without partiality through 
affetion, love, meed, doubt, or dread. 3. To keep the king's 
counſel ſecret. 4. To avoid corruption. 5. To help and ſtrengthen 
the execution of what ſhall be there reſolved. 6. To withſtand 
all perſons who would attempt the contrary. And, laſtly, in ge- 
neral, 7. To obſerve, keep, and do all that a good and true 
counſellor ought to do to his ſovereign. lord. 


THE power of the privy council ; is to enquire into all offences 
againſt the government, and to commit the offenders to ſafe cuſ- 
 tody, in order to take their trial in ſome of the courts of law. But 
their juriſdiction herein is only to enquire, and not to puniſh : 
and the perſons committed by them are entitled to their habeas 
corpus by ſtatute 16 Car.1I. c. 10. as much as if committed by an 
ordinary juſtice of the peace. And, by the ſame ſtatute, the court 
of ſtarchamber, and the court of requeſts, both of which con- 

k Temple's Mem. part. 3. ? 4 Inſt, 54. EP 
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ſiſted of privy counſellors, were diflolved; and it was declared 
illegal for them to take cognizance of any matter of property, 


belonging to the ſubjects of this kingdom. But, in plantation or 


almiralty cauſes, which ariſe out of the juriſdiction of this king- 
dom; and in matters of lunacy and idiocy ”, being a ſpecial flower 
of the prerogative; with regard to theſe, although they may e- 
ventually involve queſtions of extenſive property, the privy coun- 
cil continues to have cognizance, being the court of appeal in 
ſach cauſes : or, rather, the appeal lies to the king's majeſty 


himſelf in council. Whenever alſo a queſtion ariſes between two 
provinces in America or elſewhere, as concerning the extent of 


their charters and the like, the king in his council exerciſes or:- 
ginal juriſdiction therein, upon the principles of feodal ſovereign- 
_ ty. And fo hkewife when any perſon claims an ifland or a pro- 
vince, in the nature of a feodal principality, by grant from the 


king or his anceſtors, the determination of that right belongs to 


his majeſty in council: as was the caſe of the earl of Derby with 


regard to the iſle of Man in the reign of queen Elizabeth, and 


of the earl of Cardigan and others, as repreſentatives of the duke 


of Montague, with relation to the iſland of St Vincent in 1764. 


But from all the dominions of the crown, excepting Great Bri- 
tain and Ireland, an appellate juriſdiftion (in the laſt reſort) is 
veſted in the ſame tribunal ; which uſually exerciſes it's judicial 
authority in a committee of the whole privy council, who hear 
the allegations and proofs, and make their report to his majeſty 
in- council, by whom the judgment i is —_— given. 


| Fo to the qualifications of members to fit at this board : any 


natural born ſubje& of England is capable of being a member of 


the privy council; taking the proper oaths for ſecurity of the go- 

vernment, and the teſt for ſecurity of the church. But,, in order 

| to prevent any perſons under foreign attachments from inſinua- 

ting themſelves into this important truſt, as happened in- the reign 

of king William in many inſtances, it 1s enacted by the act of ſet- 

tlement®, that no perſon born out of the dominions of the crown 
m 3ÞP; WT. 108, . a Stat, 12 & 13Will II. c. 2. 
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of England, unleſs born of Engliſh parents, even \ though natura- 
lized by parliament, ſhall be capable of vey of the privy council. 


Tre privileges of privy counſellors, as ſuch, conſiſt princi- 
| pally in the ſecurity which the law has given them againſt at- 
tempts and conſpiracies to deſtroy their lives. For, by ſtatute 
3 Hen. VII. c. 14. if any of the king's ſervants, of his houſhold, 

conſpire or imagine to take away the life of a privy counſellor, it 
' is felony, though nothing be done upon it. And the reaſon of 
making this ſtatute, fir Edward Coke * tells us, was becauſe ſuch 
ſervants have greater and readier means, either by night or by. 

day, to deſtroy ſuch as be of great authority, and near about the 
king : and ſuch a conſpiracy was, juſt before this parliament, made 
by ſome of king Henry the ſeventh's houſhold ſervants, and great 
miſchief was like to have enſued thereupon. This extends only 
to the king's menial ſervants. But the ſtatute 9 Ann. c. 16. goes | 
farther, and ena, that any perſons that ſhall unlawfully attempt | 
to kill, or ſhall unlawfully aſſault, and ſtrike, or wound, any privy 
counſellor in the execution of his office, ſhall be felons, and ſuffer 
death as ſuch. This ſtatute was made upon the daring attempt 
of the fieur Guiſcard, who ſtabbed Mr Harley, afterwards earl 
of Oxford, with a penknife, when under examination for high 
crimes in a committee of the privy council. | 


THE diffolution of the privy council depends upon the king's 
pleaſure ; and he may, whenever he thinks proper, diſcharge any 
particular member, or the whole of it, and appoint another. By 
the common law alſo it was diffolved zþ/o fafo by the king's de- 
. miſe; as deriving all it's authority from him. But now, to pre- 
vent the inconveniences of having no council in being at the ac- 
ceſſion of a new prince, it is enacted by ſtatute 6 Ann. c. 7. that 
| the privy council ſhall continue for ſix months after the demiſe 
_of the crown, unleſs ſooner determined by the ſucceſſor. 


* 3Inſt, 38. 
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CHAPTER THE SIXTH. 


Or Tus KING's DUTIES. 


PROCEED next to the duties, incumbent on the king by our | 


conſtitution; in conſideration of which duties his dignity and 
prerogative are eſtabliſhed by the laws of the land : it being a 
maxim in the law, that proteCtion and ſubjeCtion are reciprocal *. 


And theſe reciprocal duties are what, I apprehend, were meant 


by the convention in 1688, when they declared that king James 
had broken the original contra# between king and people. But 
however, as the terms of that original contra&t were in ſome 
meaſure diſputed, being alleged to exiſt principally in theory, and 
. to be only deducible by reaſon and the rules of natural law ; in 
which deduction ditterent underſtandings might very conſiderably 
differ ; it was, after the revolution, judged proper to declare theſe 
duties expreſily, and to reduce that contract to a plain certainty. 
So that, whatever doubts might be formerly raiſed by weak and 
ſcrupulous minds about the exiſtence of ſuch an original contract, 


they muſt now entirely ceaſe ; eſpecially with "OT to every 
| prince, who hath reigned lince the year 168 8. 


Tur principal duty of the king is, to govern his people ac- 

cording to law. Nec regibus infinita aut libera poteſtas, was the 

conſtitution of our German anceſtors on the continent?*. And this 

is not only conſonant to the principles of nature, of liberty, of 
8 7 Rep: 5. ” d Tac, de mor, Germ. C7. 
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reaſon, and of ſociety, but has always been eſteemed an expreſs 
part of the common law of England, even when prerogative was 
at the higheſt. «The king,” faith Brafton ©, who wrote under 
Henry 1II, < ought not to be ſubject to man, but to God, and to 
« the law ; for the law maketh the king. Let the king therefore 
« render to the law, what the law has inveſted in him with re- 
« oard to others; dominion, and power : for he is not truly king, 
« where will and pleaſure rules, and not the law.” And again*; 
*« the king alſo hath a ſuperior, namely God, and alſo the law, 
« by which he was made a king.” Thus Bra&ton : and Forteſcue 
alſo ©, having firſt well diſtinguiſhed between a monarchy abſo- _ 
 lutely and deſpotically regal, which is introduced by conqueſt and 
violence, and a political or civil monarchy, which ariſes from 
mutual conſent ; (of which laſt ſpecies he aſſerts the government 
of England to be) immediately lays it down as a principle, that 
«© the king of England muſt rule his people according to the de- 
* crees of the laws thereof : inſomuch that he is bound by an 
«oath at his coronation to the obſervance and keeping of his own 
« laws.” But, to obviate all doubts and difficulties concerning 
this matter, it is expreſſly declared by ſtatute 12 & 1 3W.11I. c.2. 
_ that *«*the laws of England are the birthright of the people there- 
« of; and all the kings and queens who ſhall aſcend the throne 
_ * of this realm ought to adminiſter the government of the ſame 
« according to the ſaid laws; and all their officers and miniſters 
*« ought to ſerve them reſpectively according to the ſame : and 
« therefore all the laws and ſtatutes of this realm, for ſecuring 
« the eſtabliſhed religion, and the rights and liberties of the people 
_ « thereof, and all other laws and ſtatutes of the ſame now in force, 
«are by his majeſty, by and with the advice and conſent of the 
« lords ſpiritual and temporal and commons, and by authority of 
ec the ſame, ratified and confirmed accordingly,” 


| AnD, as to the terms of the original contra between king 
and people, theſe I apprehend to be now couched in the corona- 
©]. 1.0.8. © £.9& 34. 
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tion oath, which by the ſtatute x W. & M. >. r. c. ..6. is to be. 
__ adminiſtred to every king and queen, who ſhall ſucceed to the 
imperial crown of theſe realms, by one of the archbiſhops or 

biſhops of the realm, in the preſence of all the people ; who on 


their parts do reciprocally take the oath of allegiance to the crown. 
This coronation oath is conceived in the OY terms : 


« The archbiſhop or biſhop ſhall oy Will you ſolemnly promiſe 
* and ſwear to govern the people of this kingdom of England, 
*« and the dominions thereto belonging, according to the ſtatutes 
*« in parliament agreed on, and the laws and cuſtoms of the fame? 
& == The king or queen Jour Jay » I ſolemnly promiſe ſo to do. 


" Archbiſhop or biſhop. Will you to your power cauſe law and 
« juſtice, in mercy, to be executed in all your Judgments ? —_— 
” BAY or queen. I will. 


oy Archbiſhop or bilbop. Will you to the utmoſt of your power 
«* maintain the laws of God, the true profeſſion of the goſpel, 
* and the proteſtant reformed religion eſtabliſhed by the law ? 
« And will you preſerve unto the biſhops and clergy of this realm, 
«and to the churches committed to their charge, all ſuch rights 
_ * and privileges as by law do or ſhall appertain unto them, or 
*« any of them ? --- King or queen. All this I promiſe to do. 


« Aﬀter this the king or queen, laying his or her hand upon the 
« holy goſpels, ſhall ſay, The things which I have here before pro- 


* miſed I will perform and =_eP:7 ſo help me God. Ang then 
&« ſhall kiſs the book,” 


Tu 18 is the form of the coronation oath, as it is now pre- 
| ſcribed by our laws : the principal articles of which appear to be 
at leaſt as antient as the mirror of juſtices*, and even as the time 
of Bracton®: but the wording of it was changed at the revolu- 
tion, becauſe (as the ſtatute alleges) the oath itſelf had been | 


f cap. 1: 4.2. | 5 [3.1.1.9 
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| framed in doubtful words and expreſſions, with relation to antient 


laws and conſtitutions at this time unknown®. However, in what 
form ſoever it be conceived, this is moſt indiſputably a funda- 


mental and original expreſs contract ; though doubtleſs the duty 


of protection is impliedly as much incumbent on the ſovereign 
before coronation as after : in the ſame manner as allegiance to 
the king becomes the duty of the ſubje& immediately on the 
deſcent of the crown, before he has taken' the oath of allegiance, 


| or whether he ever takes it at all. This reciprocal duty of the 


ſubje& will be conſidered in it's proper place. At preſent we are 
only to obſerve, that in the king's part of this original contract 
are exprefled all the duties that a monarch can owe to his people; 

72. to govern according to law : to execute judgment in mercy : 
and to maintain the eſtabliſhed religion. And, with reſpeCt to 
the latter of theſe three branches, we may farther remark, that 
by the a& of union, 5Ann. c.5. two preceding ſtatutes are recited 
and confirmed ; the one of the parliament of Scotland, the other 
of the parliament of England : which ena&; the former, that 
every king at his acceſſion ſhall take and ſubſcribe an oath, to 


_ preſerve the proteſtant religion and preſbyterian church govern- 
ment in Scotland ; the latter, that at his coronation he ſhall take 


and ſubſcribe a fimilar oath, to preſerve the ſettlement of the 
church of England within England, Ireland, Wales, and Ber 
wick, and the territories thereunto belonging. 


d In the old folio abrid gment of the fla- er lex droitez difpergez dilapidez ou perduz de 
tutes, printed by Lettou and Machlinia in /a. corone a ſoun poiair reappeller en launcien 


the reign of Edward IV, (penes me) there is eftate, et quil gardera Ie peas de ſeynt efeli e et 


preſerved a copy of the old coronation oath; al clergie et al people de bon accorde, et quil face 
which, as the book is extremely ſcarce, I faire en toutez ſez jugementez owel et droit 
will here tranſcribe. Ceo of le ſerement que juſtice oue diſcrecion et miſericorde, et quil graun- 


te rey jurre a ſoun coronement : que il gardera tera a tenure lex leyes et cuſtumes du roialme, et 


et meintenera lez droiteZ et lez franchiſes de a ſoun poiair lex face garder et affermer que 


ſScynt efeliſe grauntez auncienment dez droites lex gentez du people avont faites et efliez, et les 


roys chriftiens dEngletere, et quil gardera toutez malweys leyz et cuſiumes de tout ouftera, et ferme 


fex terre honoures et dignitees droiturels et peas et eſtablic al people de Joun roialme en ceo 
franks del coron du roialme d Engletere en tout garde e/gardera a ſoun poiair : come Dieu luy 


maner dentierte ſanz null maner damenuſement, aide, Tit, ſacramentum regis. fol. m. ij. 
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CHAPTER THE SEVENTH, 


Oz Tis KING's PREROGATIVE. 


TT was obferved i in a former chapter *, that one: of the princi- 


pal bulwarks of civil liberty, or (in other words) of the: Bri- 
tiſh conſtitution, was the limitation of the king's prerogative by 


bounds ſo certain and notorious, that it is impoſſible he ſhould 


ever exceed them, without the conſent of the people, on the one 


hand ; or without, on the other, a violation of that original con- 


tract, which in all ſtates impliedly, and in ours moſt expreſlly, 


ſubſiſts between the prince and the ſubject. It will now be our. 
buſineſs to conſider this prerogative minutely; to demonſtrate it's 


neceſlity in general ; and to mark out in the moſt important in- 
_ ftances it's particular extent and reſtriftions : from which conſider=- 
ations this concluſion will evidently follow, that the powers which 
are veſted in the crown by the laws of England, are neceſflary for 
| the ſupport of ſociety; and do not intrench any farther on our za- 
zural liberties, than is expedient for the maintenance of our c:vz/. 


TRE cannot be a ſtronger proof of that genuine freedom, | 
which 1s the boaſt of this age and- country, than the power of. 


diicufiing and eXamining, with decency and reſpect, the limits of 
the king's prerogative. A topic, that in ſome former ages was 
thought too delicate and facred to be profaned by the pen of a 
ſubject. It was ranked among the arcana imperi ; and, like. the 


2 chap. 1. page I41Ic. 
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myſterics of the bona dea, was not ſuffered to be pried into by any 
but ſuch as were initiated in it's ſervice: becauſe perhaps the exer- 
tion of the one, like the ſolemnities of the other, would not bear 
the inſpeion of a rational and ſober enquiry. The glorious queen 
Elizabeth herſelf made no ſcruple to direct her parliaments to ab- 
ſtain from diſcourſing of matters of ſtate®; and it was the conſtant 
language of this favorite princeſs and her miniſters, that even that 
auguſt aſſembly * ought not to deal, to judge, or to meddle, with 
« her majeſty's prerogative royal*®.” And her ſucceſſor, king James 
the firſt, who had imbibed high notions of the divinity of regal 
ſway, more than once laid it down in his ſpeeches, that * as it is 
« atheiſm and blaſphemy in a creature to diſpute what the deity 
© may do, o it 1s preſumption and ſedition in a ſubje& to diſpute 
« what a king may do in the height of his power : good chriſ- 
 «& tjans, he adds, will be content with God's will, revealed in his 


« word; and good no: will reſt in the king's wall, revealed 
«in his law®. Ne” 


Bvr, whatever might be the ſentiments of ſome of our prin- 
.ces, this was never the language of our antient conſtitution and 
laws. The limitation of the regal authority was a firſt and efſen- 
tial principle in all the Gothic ſyſtems of government eſtabliſhed 
 1n Europe; though gradually driven out and overborne, by violence 
and chicane, in moſt of the kingdoms on the continent. We have 
ſeen, in the preceding chapter, the ſentiments of Bratton and For- 
teſcue, at the diſtance of two centuries from each other. And fir 
Henry Finch, under Charles the firſt, after the lapſe of two cen- 
turies more, though he lays down the law of prerogative in very 
| ſtrong and emphatical terms, yet qualifies it with a general re- 
ſtriction, in regard to the liberties of the people. «« The king 
« hath a prerogative in all things, that are not injurious to the 
« ſubject ; for in them all it muſt be remembered, that the king's 
«« prerogative ſtretcheth not to the doing of any wrong ©.” Nz/u/ 


> Dewes. 479. | - | * King James's works, 557. 531. 
© Thid. 64s. © © Finch, L. 84, 85. 
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enim aliud poteſt rex, niſi id ſolum quod de jure poteft*. And here 
it may be ſome ſatisfattion to remark, how widely the civil law 
differs from our own, with regard to the authority of the laws 
over the prince, or (as a civilian would rather have expreſſed it) 
the authority of the prince over the laws. It is a maxim of the 
Engliſh law, as we have ſeen from Brafton, that < rex debet effe 
&« {ub lege, quia lex facit regem :” the imperial law will tell us, 
| that © 77 omnibus, iperatoris excipitur fortuna; cui ipfas leges Deus 
&« ſubjectt5.” We ſhall not long heſitate to which of them to give 
the preference, as moſt conducive to thoſe ends for which ſocie- 
ties were framed, and are kept together ; eſpecially as the Roman 
lawyers themſelves ſeem to be ſenſible of the unreaſonableneſs of 
their own conſtitution. * Decet tamen principem,” ſays Paulus, 
& ſervare leges, quibus tþſe ſolutus eft*,” This is at once laying 


down the principle of deſpotic power, and at the Rane time ac- 
: knowleging it's abſurdity. 


By the word prerogative we uſually underſtand that ſpecial 
_ pre-eminence, which the king hath, over and above all other 
perſons, and out of the ordinary courſe of the common law, in 
_ right of his regal dignity. It fignifies, in it's etymology, (from 
prae and rogo) ſomething that is required or demanded before, or 
in preference to, all others. And hence it follows, that it muſt be 
in it's nature fingular and eccentrical; that it can only be applied 
to thoſe rights and capacities which the king enjoys alone,. in 
contradiſtinCtion to others, and not to thoſe which he enjoys in 
common with any of his ſubjects : : for if once any one preroga= | 
tive of the crown could be held in common with the ſubject, it 
would ceaſe to be prerogative any longer. And therefore Finch 
lays it down as a maxim, that the prerogative is that law in caſe 
of the king, which is law in no caſe of the ſubject. 


PREROGATIVES are either dre or mcidental, The direc 
are ſuch poſitive ſubſtantial parts of the royal character and au- 
f Bracton. /. 3. zr. 1. cg. | b FF. 32. 1.23 


© Nov. 10g. F.2. | i Finch, L. 85. 
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thority, as are rooted in and ſpring from the king's political per- 
ſon, conſidered merely by itſelf, without reference to any other 


extrinſic circumſtance ; as, the right of ſending embaſladors, of 


creating peers, and of making war or peace. But ſuch preroga- 
tives as are zcdental bear always-a relation to ſomething elle, 
diſtinct from the king's perſon ; and are indeed only exceptions, 
in favour of the crown, to thoſe general rules that are eſtabliſhed 


for the reſt of the community : ſuch as, that no coſts ſhall be 


recovered againſt the king ; that the king can never be a joint- 


tenant ; and that his debt ſhall be preferred before a debt to any 
_ of his ſubje&ts. Theſe, and an infinite number of other inſtan- 
ces, will better be underſtood, when we come regularly to con- 
| fider the rules themſelves, to which theſe incidental prerogatives 
are exceptions. And therefore we will at preſent only dwell upon 
the king! s ſubſtantive or direct ha, OG 


THEesE ſubſtantive or direct prerogatives may again be divided 
into three kinds : being ſuch as regard, firſt, the king's royal 
chara&er ; ſecondly, his royal authority ; and, laſtly, his royal n- 


" come. Theſe are neceſſary, to ſecure reverence to his -perſon, obe- 
_ dience to his commands, and an affluent ſupply for the ordinary 


expenſes of government ; without all of which it is impoſhble to 
maintain the executive power in due independence and vigour. 


Yet, in every branch of this large and extenſive dominion, our 
free conſtitution has interpoſed ſuch ſeaſonable checks and reſtric- 


tions, as may curb it from trampling on thoſe liberties, which it 
was meant to ſecure and eſtabliſh. The enormous weight of pre- 
rogative (if left to itſelf, as in arbitrary government it is) ſpreads 
havoc and deſtrution among all the inferior movements : but, 
when balanced and bridled (as with us) by it's proper counter- 
poiſe, timely and judiciouſly applied, it's operations are then 
equable and regular, it invigorates the whole machine, and en- 
ables every part to anſwer the end of it's conſtruction, 


| Int the preſent chapter we ſhall only conſider the two firſt of 
theſe diviſions, which relate to the king's political charaeter and 
authority ; 
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authority: or, in other words, his argnity and regal power; to 
which laſt the name of prerogative is frequently narrowed and 
confined. The other diviſion, which forms the royal revenue, 


will require a diſtin examination ; according to the known diſ- 
tribution of the feodal writers, who diſtinguiſh the royal prero- 
gatives into the majora and minora regalia, in the latter of which 
claſſes the rights of the revenue are ranked. For, to uſe their own 
words, ** majora regaha rmperi prae-emmentiam ſpettant ; minora 
&« vero ad commodum pecuntarium immediate attiment ; et haec grove 


*« fifealia funt, ef ad jus fiſet teri ifs 


F [28T, then, of the royal dignity. Under every monarchical 
eſtabliſhment, it is neceſſary to diſtinguiſh the prince from his 
{ubje&s, not only by the outward pomp and decorations of ma- 


jeſty, but alſo by aſcribing to him certain qualities, as inherent in 


his royal capacity, diſtin from and ſuperior to thoſe of any other 
individual in the nation, - For, though a philoſophical mind will 
conſider the royal perſon merely as one man appointed by mutual 
conſent to preſide over many others, and will pay him that reve- 
rence and duty which the principles of ſociety demand, yet the 


maſs of mankind will be apt to grow inſolent and refraQory, if 


taught to conſider their prince as a man of no greater perfection 


has themſelves. The law therefore aſcribes to the king, in his 


| high political character, not only large powers and emoluments 
which form his prerogative and revenue, but likewiſe certain at- 


tributes of a great and tranſcendent nature ; by which the people 


are led to conſider him in the light of a ſuperior being, and to 


pay him that awful reſpe&t, which may enable him with greater 


eaſe to carry on the buſineſs of government. This is what I 


underſtand by the royal dignity, the ſeveral branches of which 


we will now PR to examine. - 


I. Ano, firſt, the lm aſcribes to the king the attribute of 
Severergnty, or pre-eminence. ** Rex eft vicarius,” ſays Bracton ', 
« ef miniſter Det in terra : omnis quidem ſub eo of, et ſub nullo, 


* Peregrin, de jure fiſe. L. 1. & 3, 9-9-4 th. c$ | 
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* nife tantum ſub Deo.” He is ſaid to have imperial dignity ; and 
in charters before the conqueſt is frequently ſtiled bafileus and im- 
perator, the titles reſpectively aſſumed by the emperors of the 
eaſt and weſt, His realm is declared to be an empire, and his 
crown imperial, by many acts of parliament, particularly the ſta- 
tutes 24 Hen. VIII. c.12. and 25 Hen. VIII. c.28*; which at the 
fame time declare the king to be the ſupreme head of the realm 
in matters both civil and eccleſiaſtical, and of confequence inferior 
to no man upon earth, dependent on no man, accountable to no- 
man. Formerly there prevailed a ridiculous notion, propagated 
by the German and Italian civilians, that an emperor could do 
many things which a king could not, (as the creation of notaries 
and the like) and that all kings were in ſome degree ſubordinate 
and ſubje& to the emperor of Germany or Rome. The meaning, 
therefore of the legiſlature, when it uſes theſe terms of empire 

and imperial, and applies them to the realm and crown of Eng- 
land, is only to affert that our king is equally ſovereign and in- 
dependent within theſe his dominions, as any emperor is in his 
_ empire®; and owes no kind of ſubjeftion to any other potentate: 
upon earth. Hence it is, that no ſuit or ation can be brought 
againſt the king, even in civil matters, becauſe no court can have 
jurifdiftion over him. For all juriſdiction implics ſuperiority of 
Power : authority to try would be vain and idle, without an au- 
thority to redreſs; and the ſentence of a court would be con- 
temptible, unleſs that court had power to command the execution 
of it: but who, ſays Finch”, ſhall command' the king ? Hence 
it is likewiſe, that by law the perſon of the king is "260; even 
though the meaſures purſyed in his reign be completely tyranni- 
cal and arbitrary : for no juriſdition upon earth. has power to 
try him in a criminal way ; much leſs to condemn him to puniſh- 
ment. If any foreign juriſdiction had'this power, As Was formerly 
claimed by the pope, the independence of the kingdom would 
be no more: and, if ſuch a power were veſted in any domeſtic 


_ ®. Feld, tit. of han. 1. 2. | bhaberet in regno ſuo, quaz imperator vendicabat 


a See alſo 24 Geo, II. c. 24. 5 Geo. III. 3n imperio, (M. Paris, 4. D. 1095.) 
C. 27. ___ ® Finch. L.83. | 
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_ tribunal, there would ſoon be an end of the conſtitution, by de- 


| ſtroying the free agency of one of the conſtituent parts of the | 


ſovereign legiſlative power. 


Ars then, it may be aſked, the ſubje&ts of England totally 


_ deſtitute of remedy, in caſe the crown ſhould invade their rights, 
_ either by private injuries, or public oppreflions? To this we may 


anſwer, that the law has provided a remedy in both caſes. 


AND, firſt, as to private injuries ; if any perſon has, in point 
of property, x-juſt demand upon the king, he muſt petition him 
in his court of chancery, where his chancellor will adminiſter 


right as a matter of grace, though not upon compulſion %. And 


_ this is entirely conſonant to what is laid down by the writers on 
natural law. * A ſubje&, ſays Puffendorf*, fo long as he conti- 
«* nues a ſubje&t, hath no way to ob/ige his prince to give him his 


«« due, when he refuſes it ; though no wiſe prince will ever refuſe 


« to ſtand to a lawful contrat. And, if the prince gives the ſub- 


. 00 ject leave to enter an aCtion againſt him, upon ſuch contract, 
«* in his own courts, the action itſelf proceeds rather upon natu- 
«ral equity, than upon the municipal laws.” For the end of ſuch _ 


aCtion is not to compe/ the prince to obſerve the contra@, but to 


perſuade him. And, as to perſonal wrongs; it is well obſerved 
by Mr Locke?, © the harm which the ſovereign can do in his 


_ << own perſon not being likely to happen often, nor to extend it- 
« ſelf far; nor being able by his fingle ſtrength to ſubvert the 
<« laws, nor oppreſs the body of the people, (ſhould any prince 


_ * have ſo much weakneſs and ill nature as to endeavour to do it) 
« ...- the inconveniency therefore of ſome particular miſchiefs, that 
«© may happen ſometimes, when a heady prince comes to the 


*« throne, are well recompenſed by the peace of the public and 
« ſecurity of the government, in the perſon of the chicf magi- 
6 trate being thus ſet out of the reach of danger.” 


C Finch. L. 255. 


* On Gov. P» 2, & 205. 
* Law of N. and N, b.8, c. 10, | | 
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NEexrT, as to caſes of ordinary public oppreſſion, where the 
vitals of the conſtitution are not attacked, the law hath alſo aſſigned 
a remedy. For, as a king cannot miſuſe his power, without the 
advice of evil counſellors, and the afliſtance of wicked miniſters, 
4 | theſe men may be examined and puniſhed. The conſtitution has 
therefore provided, by means of inditments, and parliamentary 
impeachments, that no man ſhall dare to affiſt the crown in con- 
tradiCtion to the laws of the land. But it is at the ſame time a 
| maxim in thoſe laws, that the king himſelf can do no wrong : 
C fince it would be a great weakneſs and abſurdity in any ſyſtem of 
poſitive law, to deboe oy poſſible wrong, without any poſiible 
redreſs. 


Fox, as to ſuch public oppreflions as tend to diſſolve the 
| conſtitution, and ſubvert the fundamentals of government, they 
are caſes which the law will not, out of decency, ſuppoſe; being 
incapable of diſtruſting thoſe, whom it has inveſted with any part 
of the ſupreme power; ſince ſuch diſtruſt would render the ex- 
erciſe of that power precarious and impracticable*. For, where- 
ever the law expreſſes it's diſtruſt of abuſe of power, it always 
veſts a ſuperior coercive authority in ſome other hand to corre 
it; the very notion of which deſtroys the idea of ſovereignty. If. 
therefore (for example) the two houſes of parliament, or either 
_ of them, had avowedly a right to animadvert on the king, or 
_ each other, or if the king had a right to animadvert on either of 
_ the houſes, that branch of the legiſlature, ſo ſubje& to animad- 
verſion, would inſtantly ceaſe to be part of ' the ſupreme power; 
the ballance of the' conſtitution would be overturned ; and that 
branch or branches, in which this juriſdiction refided, would be 
completely ſovereign. 'The ſuppoſition of /aw therefore is, that 
.neither the king nor either houſe of parliament (colleQtively taken) 
18 capable of doing any wrong ; fince in ſuch caſes the law 


t See theſe points more fully diſcuſſed in learned author has thrown many new and 
_ the con/iderations on the lazy of ferfeitures, 3d important lights on the texture of our happy 
edit, _pag. ADg =——136. wherein the very confutation. 

feels 
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feels itſelf incapable of furniſhing any adequate remedy. For 
which reaſon all oppreſſions, which may happen to ſpring from 
any branch of the ſovereign power, muſt neceſſarily be out of the 
reach of any ſtated rule, or expreſs legal proviſion : but, if ever 


they unfortunately happen, the prudence of the times muſt pro- 
vide new remedies upon new emergencies.. 


INDEED, it is found by experience, that whenever the un- 
conſtitutional oppreſſions, even: of the ſovereign power, advance: 
with gigantic ſtrides and threaten deſolation to a ſtate, mankind 
will not be reaſoned out of the feelings of humanity ; nor will 
facrifice their liberty by a ſcrupulous adherence to thoſe politicat 
maxims,. which: were originally eſtabliſhed to preſerve it. And 
therefore, though the poſitive laws are filent, experience will fur- 
'Niſh us with a very remarkable caſe, wherein nature: and reaſfors 
prevailed. When king James the ſecond invaded the fundamental 
conſtitution of the realm, the convention declared an abdication, 
whereby the throne was rendered vacant, which induced a new. 
ſettlement of the crown. And lo far as this precedent leads, and 
no farther, we may now be allowed to lay down the /aw of redreſs 
againſt public oppreflion. If therefore any future prince ſhould 
endeavour to ſubvert the conſtitution by breaking the original 
contract between king and people; ſhould violate the fundamental 
laws, and ſhould withdraw himſelf out of the kingdom.;. we aro 
now authorized to declare that this conjunction of circumſtances 
would amount to an abdication, and the throne would be thereby 
vacant. But it is not for us to fay, that any one, or two, of theſe 
ingredients would amount to ſuch a ſituation; for there our pre- 
cedent would fail us. In theſe therefore, or other circumſtances, . 
which a fertile imagination may furniſh, ſince both law and hiſ- 
tory are ſilent, it becomes us to be filent too; leaving to future. 
 generations,, whenever neceſiity and the ſafety of the whole ſhall 
require it, the exertion of thoſe inherent (though latent). powers 
of ſociety, which no climate, no time, no conſtitution, no con- 
tract, can ever deſtroy or diminiſh, 
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* II. Be81Dts the attribute of ſovereignty, the law alſo aſ- 
.cribes to the king, in his political capacity, abſolute perfedtion. 
The king can do no wrong. -Which antient and fundamental 
maxim is not to be underſtood, as if every thing tranſacted by the 
government was of courſe Juſt and lawful, but means only two 
_ things. Firſt, that whatever is exceptionable in the conduct of 
public affairs is not to be imputed to the king, nor is he anſwer- 
able for it perſonally to his people : for this doctrine would to- 
tally deſtroy that conſtitutional independence of the crown, which 
1s neceſlary for the balance of power, in our free and active, and 
therefore compounded, conſtitution. And, ſecondly, it means 
that the prerogative of the crown extends not to do any injury : 
it is created for the benefit of the people, and therefore cannot 
be exerted to their prejudice ". 


Tue king, moreover, is not only incapable of doing wrong, 
but even of thinking wrong : he can never mean to do an impro- 
per thing : in him is no folly or weakneſs. And therefore, if the _ 
crown ſhould be induced to grant any franchiſe or privilege to a 
ſubject contrary to reaſon, or in any wiſe prejudicial to the com- 
monwealth, or a private perſon, the law will not ſuppoſe the 
king to have meant either an unwiſe or an injurious a&tion, but 
declares that the king was deceived in his grant; and thereupon 
ſuch grant is rendered void, merely upon the foundation of fraud 
and deception, either by or upon thoſe agents, whom the crown 

has thought proper to employ. For the law will not caſt an im- 
' putation on that magiſtrate whom it entruſts with the executive. 
power, as if he was capable of intentionally diſregarding his 
truſt : but attributes to mere impoſition (to which the moſt per- 
fe of ſublunary beings muſt ſtill continue liable) thoſe little in- 
advertencies, which, if charged on the will of the PrRmeh, might 
| leflen him 1 in the eyes of bis ſubje&s. 


v Plowd. 487. 
YET 
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Yer fill, notwithſtanding this perſonal -ndbinion; which the 
law attributes to the ſovereign, the conſtitution has allowed a 1a- 
titude of ſuppoſing the contrary, in reſpect to both houſes of par- 
Lament ; each of which, in it's turn, hath exerted the right of 
remonſtrating and complaining to the king even of thoſe acts of 
royalty, which are moſt properly and perſonally his own ; ſuch as 
meſlages ſigned by himſelf, and ſpeeches delivered from the throne. 
And yet, ſuch is the reverence which 1s paid to the royal perſon, 
| that-though the two houſes have an undoubted right to confider 


theſe acts of ſtate in any light whatever, and accordingly treat 


them in their addreſſes as perſonally proceeding from the prince, 


yet, among themſelves, (to preſerve the more perfe& decency, 


and for the greater freedom of debate) they uſually ſuppoſe them 


to flow from the advice of the adminiſtration. But the privilege 


of canvaſſing thus freely the perſonal a&ts of the ſovereign (either: 


dire&ly, or even through the medium of his reputed adviſers) 


| belongs to no individual, but. is confined to. thoſe auguſt affem- 


blies : and there too the objeftions muſt be propoſed with the 


atmolt reſpect and deference. One member was ſent to the tower”. 


for ſuggeſting that his majeſty's anſwer to the addreſs of the 
commons contained *-high words, to fright the members out of 


« their duty ;;* and another *, for ſaying that a part of the king's 
ſpeech * ſeemed rather to be calculated for. the meridian of Ger- 


_ * many than Great Britain,, and that. the king was a a ſtranger to, 


* our language and conſtitution.” 


In farther purſuance of this principle, the law alſo determines. 


that in the king can be no negligence, or. /aches, and.therefore no 
delay will bar his- right. Nullum: tempus occurrit regs 1s the ſtand- 
ing maxim upon all occaſions : for the law intends that the king 


is always buſied for the public good, and therefore has not leiſure 


to aſſert his right within the times limited to ſubje&ts?. In the 
king alſo can be no ſtain or corruption of blood : for if the heir to 
w Com. Journ. 138 Nov. 1685. 7 'F Finch, L. $2, Co, Litt. 90. 
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the crown were attainted of treaſon and felony, and afterwards the 
crown ſhould deſcend to him, this would purge the attainder zp/o 


fatto". And therefore when Henry VII, who as earl of Richmond 
Nood attainted, came to the crown, it was not thought neceſlary 


to paſs an act of parliament to reverſe this attainder ; becauſe, as 
lord Bacon in his hiſtory of that prince informs us, it was agreed 
that the aſſumption of the crown had at once purged all attain- 
ders. Neither can the king in judgment of law, as king, ever 
be a minor or under age; and therefore his royal grants and aſ- 
ſents to acts of parliament are good, though he has not in his 
natural capacity attained the legal age of twenty one *. By a ſta- 
tute indeed, 28 Hen. VIII. c.17. power was given to future kings 
to reſcind and revoke all acts of parliament that ſhould be made_ 
while they were under the age of twenty four : but this was re- 


_ pealed by the ſtatute 1 Edw.VI. c.11. fo far as related to that. 


prince; and both ſtatutes are declared to be determined by 


24 Geo. II. c. 24. It hath alſo been uſually thought prudent, 
| when the heir apparent has been very young, to appoint a pro- 


tecor, guardian, or regent, for a limited time: but the very ne- 
ceſſity of ſuch extraordinary proviſion is ſufficient to demonſtrate 


the truth of that maxim of the common law, that in the king is 


no minority ; and therefore he hath no legal guardian ® : 


= Finch, L. 82. 

z Co, Litt. 43. 

d The methods of appointing this guar- 
dian or regent have been ſo various, and 
the duration of his power ſo uncertain, that 
from .thence alone it may be colleQed that 


his office is unknown to the common law ; 
and therefore (as ſir Edward Coke ſays, 


4 Inſt. 58.) the ſureſt way 1s to have him 
made by authority of the great council in 


Parliament. The earl of Pembroke by his 
-own authority, aſſumed in very troubleſome 
_ times, .the regency : of Henry IIi, who was 
then only nine years cld ; but was declared 


of ſull age by the pope at ſeventeen, con- 


firmed the great charter at eighteen, and 


took upon him the adminiſtration of the 


government at twenty. A guardian and 
council of regency were named for Ed- 
ward III, by the parliament which depoſed 
his father ; the young king being then fif- 
teen, and not aſſuming the government till 
three years after. When Richard II ſuc- 
ceeded at the age of eleven, the duke of 
Lancaſter took upon him the management 
of the kingdom, till the parliament met, 
which appointed a nominal council to afliſt 
him. Henry V on his death-bed named a 
regent and a guardian for his infant fon 
Henry VI, then nine months old : Þat the 
parliament altered his diſpoſition, and ap- 
pointed a proteQor and conncil, with a 
ſpecial limited authority. Both theſe princes 
remained in a ſtate of pupillage till the age | 
| of 
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111. A THIRD attribute of the king's majeſty is his per- 
petuity. The law afcribes to him, in his political capacity, an 
abſolute immortality. The king never dies. Henry, Edward, or 
George may die; but the king ſurvives them all. For imme- 


diately upon the deceaſe of the reigning prince in his natural ca- 
pacity, his kingſhip or imperial dignity, by act of law, without 


any mnterregnum Or interval, is veſted at once in his heir; who is; 
eo inftanti, king to all intents and purpoſes. And fo tender is the 


law of ſuppoſing even a poſhbility of his death, that his natural 


diffolution is generally called his demiſe ; dimiffio regis, vel coronae: 
an expreſſion which ſignifies merely a transfer of property ; for, 
as 1s obſerved in Plowden *®, when we ſay the demiſe of the crown, 
we mean only that in conſequence of the diſunion of the king's 
body natural from his body politic, the kingdom is transferred or 
demiſed to his ſucceflor ; and ſo the royal dignity remains perpe- 
tual. Thus too, when Edward the fourth, in the tenth year cf 
his reign, was driven from his throne for a few months by the 
| houſe of Lancaſter, this temporary transfer of his dignity was 
denominated his demzſe ; and all proceſs was held to be ducontL- 
nued, as upon a natural death of the = 


of twenty three. Edward V, at the age of 


thirteen, was recommended by his father 


| to the care of the duke of Gloceſter ; who 
was declared proteQor by the privy coun- 
cil. The ſtatutes z5 Hen.V1II, c.12. and 
28 Hen. VIII, c. 7. provided, that the ſuc- 
 ceflor, if a male and under eighteen, or if 
2 female and under ſixteen, ſhould be till 


fuch age in the governance of his or her 


natural mother, (if approved by the king) 
and ſuch other counſellors as his majeſty 


ſhould by will or otherwiſe appoint: and | 


he accordingly appointed his ſixteen execu- 
tors to have the government of his ſon, Ed- 
ward VI, and the kingdom ; which execu- 
rors eleRed the ear! of Hertford proteQtor. 


The fits 24 Geo, IT. c. 24. in caſe the 


crown ſhould deſcend to any of the child- 
ren of Frederick late prince of Wales un- 


der the age of eighteen, appoints the prin- 
ceſs dowager; —and that of 5Geo. [II. c.27. 


in caſe of a like deſcent to any of his pre- 


ſent majeſty's children, empowers the king 
to name either the queen, the princeſs dow- | 


ager, or any deſcendant of king George IL 
reſiding in this kingdom ; — to be guardian 
and regent, till the ſucceſſor attains ſuch age, 
aſſiſted by a council of regency : the powers 
of them all being expreſsly defined and ſet 
down in the ſeveral as. 

© Plowd. 177. 234. 

* M. 49 Hen.VL. pl. 1—8. 
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W x are next to conſider thoſe branches of the royal preroga- 
tive, which inveſt this our ſovereign lord, thus all-perfe& and im- 
mortal in his kingly capacity, with a number of authorities and 
powers; in the exertion whereof conſiſts the executive part of 


government. This is wiſely placed in a ſingle hand by the Britiſh 


conſtitution, for the ſake of unanimity, ſtrength and diſpatch. 
Were it placed in many hands, it would be ſubject to many wills : 
many wills, if diſunited and drawing different ways, create 


| weakneſs in a government : and to unite thoſe ſeveral wills, and 


reduce them to one, is a work of more time and delay than the 


 exigencies of ſtate will afford. The king of England is there- 


fore not only the chief, but properly the ſole, magiſtrate of the 
nation ; all others acting by commiſhon from, and in due ſubor- 
dination to him: in like manner as, upon the great revolution in 
the Roman ſtate, all the powers of the antient magiſtracy of the 
commonwealth were concentred in the new emperor ; ſo that, as 
Gravina * exprefles it, ** 77 ejus unius perſona veteris reipublicae vis 
* atque majeſtas per cumulatas magiſtratuum poteſiates exprimebatur.” 


AFTER What has been premiſed in this chapter, I ſhall not 
(I truſt) be conſidered as an advocate for arbitrary power, when I 
lay it down as a principle, that in the exertion of lawful prero- 
eative, the king is and ought to be abſolute; that is, ſo far ab- 


ſolute, that there is no legal authority that can either delay or re- 


fiſt him. He may reject what bills, may make what treaties, may 


coin what money, may create what peers, may pardon what of- 


fences he pleaſes: unleſs where the conſtitution hath expreſſly, 


_ or by evident conſequence, laid down ſome exception or boundary ; 


declaring, that thus far the prerogative ſhall go and no farther. 


For otherwiſe the power of the crown would indeed be but a 


name and a ſhadow, inſufficient for the ends of government, if, 


_ where it's juriſdiction is clearly eſtabliſhed and allowed, any man 
or body of men were permitted to diſobey it, in the ordinary 
courſe of law : I ſay, in the ordinary courſe of law; for I do 


* Orig. 1. F. 10s. 
| not 


Ch. 7. of PERSONS. | 251 


not now ſpeak of thoſe extraordinary recourſes to firſt principles, 
which are neceſſary when the contracts of fociety are in danger 


of diflolution, and the law proves too weak a defence againſt the 
violence of fraud or oppreſſion. And yet the want of attending 
| to this obvious diſtintion has occaſioned theſe dofrines, of ab- 


ſolute power in the prince and of national reſiſtance by the people, 


to be much miſunderſtood and perverted by the advocates for fla- 
very on the one hand, and the demagogues of faQtion on the 
other. The former, obſerving the abſolute ſovereignty and tranſ- 


cendent dominion of the crown laid down (as it certainly is) moſt 


ftrongly and emphatically in our lawbooks, as well as our homi- 


lies, have denied that any cafe can be excepted from ſo general 


and poſitive a rule; forgetting how impoſhble it is, in any prac- 
tical ſyſtem of laws, to point out beforehand theſe eccentrical 
remedies, which the ſudden emergence of national diſtreſs may 
dictate, and which that alone can juſtify. On the other hand, 


over-zealous republicans, feeling the abſurdity of unlimited paſ- 


| five obedience, have fancifully (or ſometimes factioully) gone over 
| to the other extreme : and, becauſe reſiſtance is juſtifiable to the 
perſon of the prince when the being of the ſtate is endangered, 
and the public voice proclaims ſuch reſiſtance neceſſary, they have 
therefore allowed to every individual the right of determining this 
expedience, and of employing private force to reſiſt even private 
oppreſſion. A dottrine produdttive of anarchy, and (in conſequence) 


_ equally fatal to civil liberty as tyranny itſelf. For civil liberty, 


rightly underſtood, confiſts in proteEting the rights of inCividuals 
by the united force of ſociety : ſociety cannot be maintained, and 
; of courſe can exert no protection, without obedience to ſome ſove- 


reign power : and obedience is an empty name, if every indivi- 


dual has a right to decide how far he himſelf ſhall obey. 


In the exertion therefore of thoſe prerogatives, which the law 


has given him, the king is irreſiſtible and abſolute, according to 


the forms of the conſtitution. And yet, if the conſequence of that 
exertion be manifeſtly to the grievance or diſthonour of the king- 
| Com the parliament will call his adviſers to a juſt and ſevere ac- 

Hah'2 count. 
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count. For prerogative conſiſting (as Mr Locke * has well defined 
it) in the diſcretionary power of acting for the public good, where 
the poſitive laws are filent, if that diſcretionary power be abuſed 
to the public detriment, ſuch prerogative is exerted in an uncon- 
ſtitutional manner. Thus the king may make a treaty with a 
foreign ſtate, which ſhall irrevocably bind the nation ; and yet, 
when ſuch treaties have been judged pernicious, impeachments 
have purſued thoſe miniſters, by whoſe agency or advice they 
were concluded. 


THe prerogatives of the crown (in the ſenſe under which | 

we are now conſidering them) reſpect either this nation's in- 

tercourſe with foreign nations, or it's own domeſtic government 
and civil Pond 


Wirn TR to foreign concerns, the king is the delegate or 
repreſentative of his people. It is impoſſible that the individuals 
of a ſtate, in their colleCtive capacity, can tranſa& the affairs of - 
that ſtate with another community equally numerous as them- 
ſelves. Unanimity muſt be wanting to their meaſures, and ſtrength 
to the execution of their counſels. In the king therefore, as in a. 
| center, all the rays of his people are united, and form by that 

union a conſiſtency, ſplendor, and power, that make him feared 
and reſpected by foreign potentates ; who would {cruple to enter 
into any engagement, that muſt afterwards be reviſed and rati- 
fied by a popular aſſembly. What 1s done by the royal authority, 
- with regard to foreign powers, is the act of the whole nation : 
what is done without the king's concurrence is the act only of 
private men. And fo far is this point carried by our law, that 
it hath been held*, that ſhould all the ſubje&s of England make 
war with a king in league with the king of England, without the 
royal aſſent, ſuch war 1s no breach of the league. And, by the 
ſtatute 2 Hen. V. c. 6. any ſubje&t committing acts of hoſtility 
upon any nation in league with the king, was declared to be 
guilty of high treaſon : and, though that act was repealed by the 


# on Gov, 2, $.106, | | 4 Inſt. 152, 
_ {ſtatute 


ſtatute 20 Hen.VI. c.11. fo far as relates to the making this of- 
fence high treaſon, yet ſtill it remains a very great offence againſt 


the law of nations, and puniſhable by our laws, either capitally 
or otherwiſe, according to the circumſtances of the caſe. 


I. THE king therefore, conſidered as the repreſentative of his 
people, has the ſole power of ſending embaſſadors to foreign 
ſtates, and receiving embaſſadors at home. This may lead us into 
a ſhort enquiry, how far the municipal laws of England inter- 
meddle with or protect the rights of theſe meſſengers from one 
- potentate to another, whom we call embaſſadors. 


THE rights, the powers, the FS RY and the privileges of em- 
baſſadors are determined by the law of nature and nations, and 
not by any municipal conſtitutions. For, as they repreſent the 
perſons of their reſpective maſters, who owe no ſubjeCtion to any 
laws but thoſe of their own country, their ations are not ſubject 
to the control of the private law of that ſtate, wherein they are 
appointed to reſide. He that is ſubject to the coercion of laws is 
neceflarily dependent on that power by whom thoſe laws were 
| made : but an embaſſador ought to be independent of every power, 
except that by which he is ſent; and of conſequence ought not to 
be ſubjeCt to the mere municipal laws of that nation, wherein he 
is to exerciſe his functions. If he groflly offends, or makes an ill 
uſe of his character, he may be fent home and. accuſed before 
his maſter*; who is bound either to do Juſlice upon him, or avow 
himſelf the accomplice of his crimes '. But there 1s great dif- 
pute among the writers on the laws of nations, whether this ex- 
emption of embaſladors extends to all crimes, as well natural as 
pokitive ; ; or whether it only extends to ſuch as are mala prohibita, 
as coining, and not to thoſe that are mala in /e, as murder *. Our 
law ſecms to have formerly taken in the reſtrition, as well as the: 


b As was done with count Gyllenberg * Van Leeuwen 7» FF. 50.7.17. Barbey- 
the Swediſh miniſter to Great Britain, rac's Puff. 1.8. c.g. $.9. & 17.. Van Byn= 
A.D. 1710. kerſhoek ae fero lqeners c. 17, 18, 19. 
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general exemption. Por it has been held, both by our common 


lawyers and civilians}, that an embaſlador is privileged by the law 


of nature and nations; and yet, if he commits any offence againſt 


the law of reaſon and nature, he ſhall loſe his privilege” : and 
that - therefore, if an embaſſador con{pires the death of the king 
in whoſe land he is, he may be condemned and executed for trea- 
ſon ; but if he commits any other ſpecies of treaſon, it is other- 


wiſe, and he muſt be ſent to his own kingdom". And theſe po- 
fitions ſeem to be built upon good appearance of reaſon. For 


ſince, as we have formerly ſhewn, all municipal laws a& in ſub- 
ordination to the primary law of nature, and, where they annex 
a puniſhment to natural crimes, are only declaratory of and 

auxiliary to that law; therefore to this natural, univerſal rule 


of Juſtice embaſladors, as well as other men, are ſubje& in all 
_ countries; and of conſequence it 1s reaſonable that, wherever they 
_ tranſgreſs it, there they ſhall be liable to make atonement *. But, 
| however theſe principles might formerly obtain, the general 


practice of this country, as well as of the reſt of Europe, ſeems 

now to purſue the ſentiments of the learned Grotius, that the 
ſecurity of embaſiadors is of more importance than the puniſh- 
ment of a particular crime *. And therefore few, if any, examples 
have happened within a century paſt, where an embaſſador has 


been puniſhed for any offence, however atrocious in it's nature. 


| In reſpect to civil ſuits, all the foreign juriſts agree, that nel- 
ther an embaſſador, nor any of his train or comztes, can be proſe- 
cuted for any debt or contra in the courts of that kingdom 
wherein he is ſent to refide. Yet fir Edward Coke maintains, 
that, if an embaſſador make a contract which is good jure gentium, 
he ſhall anſwer for it here. But the truth is, fo few caſes (if 
any) had ariſen, wherein the privilege was either claimed or diſ- 
puted, even with regard to civil ſuits, that our law-books are 


! 1 Roll. Rep. 190 3 Bulfir, $7; P Securitas legatorum ulilitati quae ex porna 
m 4 Inſt. 153. | h ft praeponderat. de jure b, & þ. 18. 4+ 4+ 
 ® 1Rcll. Rep. 185. 1 4 Inſt, 153, 


_ © Foſter's reports. 188. | 
filent 
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| filent upon it, previous to the reign of queen Anne; when an 
embaſſador from Peter the great, czar of Muſcovy, was actually 
arreſted and taken out of his coach in London *, for a debt of 
fifty pounds, which he had there contracted. Inſtead of apply- 
ing to be diſcharged upon his privilege, he gave bail to the ac- 
tion, and the next day complained to the queen. The perſons 
who were concerned in the arreſt were examined before the privy 
council (of which the lord chief juſtice Holt was at the ſame 
time ſworn a member*) and ſeventeen were committed to priſon * : 


moſt of whom were proſecuted by information in the court of 
queen's bench, at the ſuit of the attorney general *, and at their 


trial before the lord chief juſtice were convicted of the facts by 
the jury * ; reſerving the queſtion of law, how far thoſe facts 
were criminal, to be afterwards argued before the judges; which 


queſtion was never determined. In the mean time the czar re- 


ſented this affront very highly, and demanded that the ſheriff of 
| Middleſex and all others concerned in the arreſt ſhould be puniſh- 
ed with inſtant death *. But the queen (to the amazement of that 
deſpotic court) directed her ſecretary to inform him, *« that ſhe 
* could inflict no puniſhment upon any, the meaneſt, of her ſub- 
« jects unleſs warranted by the law of the land, and therefore 
*« was perſuaded that he would not inſiſt upon impoſſibilities?.” 
To fatisfy however the clamours of the foreign miniſters (who 
made it a common cauſe) as well as to appeaſe the wrath of Pe- 
ter, a bill was brought into parliament *, and afterwards paſſed 


into a law *, to prevent and to puniſh ſuch outrageous inſolence 


for the future. And with a copy of this a&t, elegantly engroſſed 


and illuminated, accompanied by a letter from the queen, an 


embaſlador extraordinary * was commiſſioned to appear at Moſ- 
cow ©, who declared, * that though her majeſty could not in- 


r 21 July 1708. Boyer's annals of queen Y 11 Jan. 1708. Jbid, Mod, Un, Hiſt. 


Anne, | XXXV.. 45 4+ 
* 25 July 1708. bid. | z Com. Journ, - . 1708, 
t 25, 29 Jul. 1708. bid, 2 21 Apr. 1709. Boyer, bid: 
» 23 Ot. 1708. Uid. : b Mr Whitworth. | 

. *. 14 Feb. 1708. {6id. © 8 Jan, 1709. Boyer, bid. 


* 17 Sept. 1708. bid, ET 
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« flict ſuch a puniſhment as was required, becauſe of the defe& 
* jn that particular of the former eſtabliſhed conſtitutions of her 
« kingdom, yet, with the unanimous conſent of the parliament, 
«© ſhe had cauſed a new act to be paſſed, to ſerve as a law for the 
« future.” This humiliating ſtep was accepted as a full ſatisfac- 
tion by the czar; and the offenders, at his requeſt, were. diſ- 
charged from all farther proſecution. 
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THis ſtatute! recites the arreſt which had been made, ** in 
« contempt of the proteCtion granted by her majeſty, contrary to 
« the law of nations, and in prejudice of the rights and privi- 
«c leges, which embaſſadors and other public miniſters have at all 
« times been thereby poſſeſſed of, and ought to be kept ſacred 
« and inviolable :” wherefore it enacts, that for the future all 
proceſs whereby the perſon of any embaſlador, or of his domeſtic 
ot domeſtic ſervant, may be arreſted, or his goods diſtreined or 
ſeiſed, ſhall be utterly null and void ; and the perſons proſecuting, 
ſoliciting, or executing ſuch proceſs ſhall be deemed violaters of 
the law of nations, and diſturbers of the public repoſe ; and ſhall 
| ſuffer ſuch penalties and corporal puniſhments as the lord chan- 
cellor and the two chief juſtices, or any two of them, ſhall think 
fit. But it 1s expreſlly provided, that no trader, within the de- 
ſcription of the bankrupt laws, who ſhall be in the ſervice of any 
embaſſador, ſhall be privileged or protected by this a& ; nor ſhall 
any one be puniſhed for arreiting an embaſſador's ſervant, unleſs 
| his name be regiſtred with the ſecretary of ſtate, and by him 
tranſmitted to the ſheriffs of London and Middleſex. Excep- 
tions, that are ſtrictly conformable to the rights of embaſſadors *, 
as obſerved in the moſt civilized countries. And, in conſequence _ 
of this ſtatute, thus declaring and enforcing the law of nations, 


7 Avi. C180 
© Jaepe quae/rum eft an comitum numero et 


non fertinere, qui in legati legationiſve off.cio 
non Juni, Quum autem ea res nonmunguam tur- 


jure habendi Junt, qui legatum comilantur, non 
ut inſtrudtier fiat legatio, ſed unice ut lucro ſus 
conſulant, inftitores forte et mercato'es. Bt, 
quamwvis hos ſaepe defenderint et comitum loco 
habere woluerint legati, apparet tamen ſatis eo 


bas dederit, optimo exemfio in quibuſuom aulis 
olim receptum fuit, ut egatus teneretur exhibere 
nomencluturam comitum ſucrum, Van Byn- 


kerſh. c.15, prope finem, 
theſe 
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theſe privileges are now held to be part of the law of the land, 
and are conſtantly allowed in the courts of common law *. 


6 II. IT is alſo the king's prerogative to make treaties, leagues, 
and alliances with foreign ſtates and princes. For it is by the law 
of nations eſſential to the goodneſs of a league, that it be made by 


the ſovereign power *; and then it is binding upon the whole - 


community : : and in England the ſovereign power, quoad hoc, is 


| veſted in the perſon of the king. Whatever contracts therefore he 
engages in, no other power in the kingdom can legally delay, refiſt, 
or annul. And yet, leſt this plenitude of authority ſhould be abuſed 


to the detriment of the public, the conſtitution (as was hinted be- 
fore) hath here interpoſed a check, by the means of parliamentary 
impeachment, for the puniſhment of ſuch miniſters as from cri- 
 minal motives adviſe or conclude any treaty, which ſhall afterwards 
be Judged t to derogate from he honour and intereſt of the nation. 


III. Uyon the ſame principle the king has alſo the ſole pre- 
rogative of making war and peace. For it is held by all the wri- 


ters on the law of nature and nations, that the right of making 


war, which by nature ſubſiſted in every individual, 1s given up 
by all private perſons that enter into ſociety, and is veſted in the 
ſovereign power ®: and this right is given up not only by indivi- 


duals, but even by the intire body of people, that are under the 


dominion of a ſovereign. It would indeed be extremely improper, 
that any number of ſubje&s ſhould have the power of binding the 
| ſupreme magiſtrate, and putting him againſt his will in a ſtate of 
war. Whatever hoſtilities therefore may be committed by private 
_ Citizens, the ſtate ought not to be affe&ted thereby ; unleſs that 
ſhould juſtify their proceedings, and thereby become partner in 
the guilt. Such unauthorized voluntiers in violence are not ranked 
among open enemies, but are treated like pirates and robbers : 
according to that rule of the civil law *; | hoſtes hi funt qui nobis, 
aut quibus nos, publice bellum decrevimus : caeteri latrones aut prac- 


F Fitzg. 200. Stra, 797. _ » Puff. b.8.c.6.4.8. and Barbeyr. 7 /oc. 
s Puff, L, of N. b.8. c.g. $.6. i Ff. 50.16.118. 
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dones funt. And the reaſon which is given by Grotius *, why ac- 
cording to the law of nations a denunciation of war ought always 
to precede the actual commencement of hoſtilities, 1s not ſo much 
that the enemy may be-put upon his guard, (which is matter ra- 


ther of magnanimity than right) but that it may be certainly clear 


that the war is not undertaken by private perſons, but by the will 
of the whole community ; whoſe right of willing is in this caſe 


| transferred to the ſupreme magiſtrate by the fundamental laws of 
fociety. So that, in order to make a war completely effeCtual, it 
'1s neceſſary with us in England that it be publicly declared and 
duly proclaimed by the king's authority ; and, then, all parts of 
both the contending nations, from the higheſt to the loweſt, are 
bound by it. And wherever the right reſides of beginning a na- 


tional war, there alſo muſt reſide the right of ending it, or the 


power of making peace. And the ſame check of parliamentary 
impeachment, for improper or inglorious conduct, in beginning, 
conducting, or concluding a national war, 1s in general ſufficient 


to reſtrain the miniſters of the crown from a wanton or 1njurious - 
exertion of this great prerogative. | | 


1V. Bur, as the delay of nckins war may ſometimes be detri- 


mental to individuals who have ſuffered by depredations from fo- 


reign potentates, our laws have in ſome reſpect armed the ſubject 
with powers to impel the prerogative ; by direCting the miniſters 

of the crown to iſſue letters of marque and repriſal upon due 
demand: the prerogative of granting which is nearly related to, 
and plainly derived from, that other of making war ; this being 
indeed only an incomplete ſtate of hoſtilities, and generally end- 
ing in a formal denundiation of war. Thele letters are grantable 
by the law of nations, whenever the ſubjects of one ſtate are 
oppreſſed and injured by thoſe of another ; and juſtice is denied 
by that ſtate to which the opprefſor belongs. In this caſe letters 


of marque and repriſal (words in themſelves ſynonymous and fig- 


nifying a taking in return) may be obtained, in order to ſeiſe the 


| bodies or goods of the ſubjects of the offending ſtate, until ſatis- 


k de jur, b. Sf Þ+ l. Zo Co Zo P II, 1 Ibid. l. 3+ Cs 2, $. 4 &5. f &i ; 
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faction be made, wherever they happen to be found. And indeed 
this cuſtom of reprifals 1 ſeems dictated by nature herſelf; for which 


reafon we find in the moſt antient times very notable inſtances of 


it”, But here the neceſſity is obvious of calling in the ſovereign 
power, to determine when repriſals may be made; elſe every 
private ſufferer would be a Judge in his own cauſe. In pur- 
ſuance of which principle, it is with us declared by the ſtatute 
_ 4 Hen.V. c.7. that, if any ſubjects of the realm are oppreſſed 1 in 
time of truce by any foreigners, the king will grant marque in due 
form, to all that feel themſelves grieved. Which form is thus 


directed to be obſerved: the ſufferer muſt firſt apply to the lord 


privy-ſeal, and he ſhall make out letters of requeſt under the privy 
ſeal; and, if, after ſuch requelt of ſatisfaction made, the party 
required do not within convenient time make due fatisfation or 


reſtitution to the party grieved, the lord chancellor ſhall make 


him out letters of marque under the great ſeal; and by virtue of 


theſe he may attack and ſeiſe the property of the aggreſſor nation, 


without hazard of being condemned as a robber or "Ponte: 


V. Uyron exadtly the ſame reaſon ſtands the prerogative of 
granting ſafe-conducts, without which by the law of nations no 
member of one ſociety has a right to intrude into another. And 
_ therefore Puffendorf very juſtly reſolves ®, that it is left in the 
power of all ſtates, to take ſuch meaſures about the admiſſion of 

ſtrangers, as they think convenient ; thoſe being ever excepted 
Who are driven on the coaſts by neceſſity, or by any cauſe that 


deſerves pity or compaſſion. Great tenderneſs is ſhewn by our 
| laws, not only to foreigners in diſtreſs (as will appear when we 
come to ſpeak of ſhipwrecks) but with regard alſo to the admiſ-_ 


fion of ſtrangers who come ſpontaneouſly. For ſo long as their 
nation continues at peace with ours, and they themſelves behave 


® See the account given by Neſtor, in the | due to many private ſubjedts of the Pylian 
eleventh book of the Iliad, of the repriſals kingdom: out of which booty the king 
made by himſelf on the Epeian nation ; took three hundred head of cattle for his 
from whom he took a multitude of cattle, own demand, and the reſt were equitably 
as a ſatisfaQtion for a prize won at theElian divided among the other creditors. 


-__ by his father Neleus, and for debts ® Law of N. and N. b.3. c.3. $.9- 
SEE ES | PATON 


£1 4 P % . 
. = ; che ent nm eros a 


260 ; The RicurTs Book I. 


peaceably, they are under the king's proteCftion ; though liable to 
be ſent home whenever the king ſees occaſion. But no ſubject of 
a nation at war with us can, by the law of nations, come into 
the realm, nor can travel himſelf upon the high ſeas, or ſend his 
goods and merchandize from one place to another, without dan- 
ger of being ſeiſed by our ſubje&s, unleſs he has letters of ſafe- 
condu&; which by divers antient ſtatutes * muſt be granted under 
the king's great ſeal and inrolled in chancery, or elſe are of no 
effect : the king being ſuppoſed the beſt judge of ſuch emer- 
gencies, as may deſerve exception from the general law of arms. 
But paſſports under the king's fign-manual, or licences from, his 


 embaſſadors abroad, are now more uſually obtained, and are al- 
lowed to be of equal validity. 


| InDezD ha law of England, as a commercial country, pays 
a very particular regard to foreign merchants in innumerable in- 
| ſtances. One I cannot omit to mention : that by magna carta®? it 
is provided, that all merchants (unleſs publicly, prohibited before- 
hand) ſhall have fafe conduct to depart from, to come into, to- 
tarry in, and to go through England, for the exerciſe of mer- 
chandize, without any unreaſonable impoſts, except in time of. 
war: and, if a war breaks out between us and their country, 
they ſhall be attached (if in England) without harm of body or 
goods, till the king or his chief juſticiary be informed how. our 
1 merchants are treated in the land with which we are at war; and, 
$ if ours be ſecure in that land, they ſhall be ſecure in ours. This 
x ſeems to have been a common rule of equity among all the nor- 
[. EE thern nations; for we learn from Stiernhook 3, that it. was a 
i maxim among the Goths and Swedes, ** quam Jrem exteri nobis 
4% * poſuere, eandem 1lhs ponemus.” But it 1s ſomewhat extraordinary, 
| that it ſhould have found a place in magna carta, a mere interior 
I | treaty between the king and his natural-born ſubjefts; which oc- 
_ cafions the learned Monteſquieu to remark with a degree of ad- 
miration, * that the Engliſh have made the protection of foreign 


* 15 Hen. VI. c.3. 18 Hen. VI. <. 8. P £.50.. | 
zo Hen, VI. c.1, 4 ge jure Cucon, 1. 3. 6.4: | 
| « merchants 
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«© merchants one of the articles of their natzonal liberty *.” But 
indeed it well juſtifies another obſervation which he has made*, 
« that the Engliſh know better than any other people upon earth, 
« how to value at the ſame time theſe three great advantages, re- 
« ligion, liberty, and commerce.” Very different from the genius 


of the Roman people; who in their manners, their conſtitution, 


and even in their laws, treated commerce as a diſhonorable em- 
ployment, and prohibited the exerciſe thereof to perſons of birth, 

or rank, or fortune*: and equally different from the bigotry of. 
the canoniſts, who looked on trade as inconſiſtent. with chriſtia- 


nity *,. and determined at the council of Melfi, under pope Ur-- 


ban II, 4. D. 1090, that it was impoſſible with a ſafe conſcience 
to exerciſe any traffic, or follow the profeſſion of the law ”. 


 Trrss are the principal prerogatives of the king, reſpeQing 
this nation's intercourſe with foreign nations;. in all of which he 


is conſidered as the delegate or repreſentative of his people.. But 


in domeſtic affairs he is conſidered in a great variety of characters, 


and from thence there ariſes an abundant number. of other pre= 
rogatives. ye 


EF. F 1 RS T, he is a conſtituent part of the ſupreme legiſlative- 
power ; and, as ſuch, has the prerogative of rejecting ſuch pro- 
viſions in parliament, as he judges improper to be paſſed. The 
expediency of which conſtitution has before been evinced at large*®. 


1 ſhall only farther remark, that the king is not bound by any. 


aft of parliament,. unleſs he be named therein by ſpecial and par- 
oben Haag The moſt general words that can be deviſed («any 
<«- perſon or perſons, . bodies politic, or corporate, &c.”) atfte& not 


| him 1 in the leaſt, if oy may tend « to reſtrain or diminiſh any of 


r Sp. L. 20. 13. mercator ; aut fi wolierit of, Projiciatur de 
* [Thid. 20. 6. . ecclefia Dei. Decret. 1. 88.11. 
 t Nebilicres natalibus, et honorum Iuce conſpi- Y Falſa fit poenitentia | laici | cum penitus ab 


cuos, et- patrimonio ditiores, pernicioſum urbibus officio curiali vel negotiali non recedit, quae ſine 


mercimonium exercere prohibemus. C. 4.63, "= peccatis agi u'la ratione nou praevaltts Att... 


Þ» Homo mercator vix aut nunguam poteſ# Deo Concil. apud Baron. c, 10, 


Flacere: et ideo nullus chriftianus debet &jF * Ch, 2. pag. 154+ EE 
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262 The RicuTs Book I. 
his rights or intereſts?. For it would be of moſt miſchievous con- 
| ſequence to the public, if the ſtrength of the executive power 

were liable to be curtailed without it's own expreſs conſent, by 
conſtructions and implications of the ſubje&t. Yet where an a& 
of parliament is expreſſly made for the preſervation of public rights 
and the ſuppreſſion of public wrongs, and does not interfere with 
the eſtabliſhed rights of the crown, it 1s faid to be binding as 
well upon the king as upon the ſubje&* : and, likewiſe, the king 


may take the benefit of any FRY act, ge" he be not el 
| POE named *, 


I. Txt king is conſidered, in the next pave; as the. REJORT 
ifſimo, or the firſt in military command, within the nd: 
The great end of ſociety is to protect the weakneſs of individuals 
by the united ſtrength of the community : and the principal uſe 
_ of government is to direct that united ſtrength in the beſt and 
| moſt effeftua) manner, to anſwer the end propoſed. Monarchical 
government is allowed to be the fitteſt of any for this purpoſe : 
| it follows therefore, from the very end of it's inſtitution, that in 


a monarchy the military power mult be truſted in the hands of | 
the prince. | 


In this capacity therefore, - of general of the kingdom, the 
king has the ſole power of raifing and regulating fleets and armies. 
Of the manner in which they are raiſed and regulated I ſhall 
ſpeak more, when I come to conſider the military ſtate. We are 
now only to conſider the prerogative of enliſting and of govern- }. 
ing them : which indeed was diſputed and claimed, contrary to 
all reaſon and precedent, by the long parliament of king Charles I; 
but, upon the reſtoration of his ſon, was ſolemnly declared by 
| the ſtatute 13 Car. II. c.6. to be in the king alone : for that the 
ſole ſupreme government and command of the militia within all 
his majeſty's realms and dominions, and of all forces by ſea and 
land, and of all forts and places of ſtrength, ever was and is the 
_?Y 11Rep. 74. | | ® 7 Rep. 32. | 

* Tbid. 71. | | AY ET 
undoubted 


undoubted right of his majeſty, and his royal predeceflors, kings 


and queens of England ; and that both or either houſe of parlia- 
ment cannot, nor ought to, pretend to the ſame. 


THis ſtatute, it is obvious to ohfiree; extends not only to 
fleets and armies, but alſo to forts, and other places of ſtrength, 
within the realm ; the ſole prerogative, as well of erecting, as 


manning and governing of which, belongs to the king in his ca- 


pacity of general of the kingdom * : and all lands were formerly 


ſubject to a tax, for building of caſtles wherever the king thought 
proper. This was one of the three things, from contributing to 


| the performance of which no lands were exempted ; and there- 
| fore called by our Saxon anceſtors the 7r:noda necefſitas : ſe. pontis 
reparatio, arcis conſtrutto, et expeditio contra hoſtem ©. And this 
they were called upon to do ſo often, that, as fir Edward Coke 


from M. Paris aſſures us*, there were in the time of Henry II | 


1115 caftles ſubſiſting in England. The inconvenience of which, 
when granted out to private ſubjects, the lordly barons of thoſe 


times, was ſeverely felt by the whole kingdom ; for, as William 


of Newbridge remarks in the reign of king Stephen, ** erant in 
« Anglia quodammodo tot reges vel potius tyrannt, quot domimi caftel- 
* lorum:” but it was felt by none more ſenſibly than by two 
| ſucceeding princes, king John and king Henry III. And there- 
fore, the greateſt part of them being demoliſhed in the barons' 
wars, the kings of after times have been very cautious of ſuffer- 
ing them to be rebuilt in a fortified manner : and fir Edward Coke 
lays it down*, that no ſubje& can build a caſtle, or houſe of 
ſtrength imbatteled, or other fortreſs defenſible, without the li- 


cence of the king ; for the danger which might enſue, if every 
man at his pleaſure might do it. 


Ir is partly upon the fame, and partly upon a fiſcal founda- 
tion, to ſecure his marine revenue, that the king has the prero- 


d 2 Inft. 30. | 4.2 Ink. 35; 
* Cowes interpr. 2. caftellorum operatic, * 1 Inſt, 5. 
Seld. Jan. Angl. I, 42, 
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264. The Ricnrts  Boox I, 
_ pative of appointing ports and havens, or ſuch places only, for 
perſons and merchandize to paſs into and out of the realm, as he 
in his wiſdom ſees proper. By the feodal law all navigable rivers 
and havens were computed among the regalia*, and were ſubje& 
to the ſovereign of the ſtate. And in England it hath always 
| been held, that the king is lord of the whole ſhores, and parti- 
cularly is the guardian of the ports and havens, which are the 
inlets and gates of the realm®: and therefore, fo early as the 
reign of king John, we find ſhips ſeiſed by the king's officers for 
| putting in at a place that was not a legal port *. Theſe legal ports 
were undoubtedly at firſt afligned by the crown ; ſince to each 
of them a court of portmote is incident*, the juriſdiQtion of which 
muſt flow from the royal authority : the great ports of the ſee 
are alſo referred to, as well known and eſtabliſhed, by ſtatute 
4 Hen. IV. c. 20. which prohibits the landing elſewhere under 
pain of confiſcation : and the ſtatute 1 Eliz. c.11. recites that 
the franchiſe of lading and AE: had been frequently 
granted by the crown. 


BuT though the king had a power of granting the franchiſe 
of havens and ports, yet he had not the power of reſumption, or 
of narrowing and confining their limits when once eſtabliſhed ; 
but any perſon had a right to load or diſcharge his merchandize 

in any part of the haven: whereby the revenue of the cuſtoms 
was-much impaired and diminiſhed, by fraudulent landings in 
obſcure and private corners. This occaſioned the ſtatutes of 1 Eliz. 
C.II. and 13 & 14 Car. II. c.11. $.14. which enable the crown 
by commiſſion to aſcertain the limits of all ports, and to aflign 
proper wharfs and quays in each port, for the excluſive landing 
_ and OY of merchandize. 


THE erection of beacons, light-houſes, and ſea-marks, is alſo 
a branch of the royal prerogative : whereof the firſt was antiently 


f 2 Fend, t. 56. Crag. 1.15.15. : { oboe hiſt, exch, 5 30. 
LN 12: | k 4 Inſt, 148, 
h Dav.9. 56. 
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uſed in order to alarm the country, in caſe of the approach of 
an enemy; and all of them are ſignally uſeful in guiding and 
preſerving veſlels at ſea by night as well as by day. For this pur- 
poſe the king hath the exclufive power, by commiſſion under his 
great ſeal", to cauſe them to be erected in fit and convenient 
places”, as well upon the lands of the ſubje& as upon the de- 


meſhes of the crown: which power is uſually veſted by letters 


patent in the office of lord high admiral”. And by ſtatute 8 Eliz. 
C. 13. the corporation of the trinity-houſe are impowered to ſet 
up any beacons or ſea-marks wherever they ſhall think them ne- 
ceflary ; and if the owner of the land or any other perſon ſhall 
deſtroy them, or ſhall take down any ſteeple, tree, or other known 
ſea-mark, he ſhall forfeit 100/. or, in caſe of inability to pay it, 
ſhall be zp/o fa#s outlawed. 


To this branch of the prerogative may alſo be referred the 
power veſted in his majeſty, by ſtatutes 12 Car. II. c. 4. and 
29 Geo. II. c. 16. of prohibiting the exportation of arms or am- 
munition out of this kingdom, under ſevere penalties : and like- 


wiſe the right which the king has, whenever he ſees proper, of 


confining his ſubjects to ſtay within the realm, or of recalling 
them when beyond the ſeas. By the common law ?, every man 
may go out of the realm for whatever cauſe he pleaſeth, without 


obtaining the king's leave; provided he is under no injunction of 
| ſtaying at home: (which liberty was expreſily declared in king 


John's great charter, though left out in that of Henry III) but, 
becauſe that every man ought of right to defend the king and his 
realm, therefore the king at his pleaſure may command him by his 
writ that he go not beyond the ſeas, or out of the realm, without 


licence ; and if he do the contrary, he ſhall be puniſhed for dif- 


| obeying the king's command. Some perſons there antiently were, 


that, by reaſon of their ſtations, were under a perpetual prohibi- 


tion of going abroad without licence obtained; among which were 


' 3 Inf. 204. 4 Inſt, 148. | n 1 Sid. 158. 4 Inſt. 149, 
'® Ret, Clau/, 1 Ric. IT, m. 42, Pryn.on © F.N.B, 85. 
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reckoned all peers, on account of their being counſellors of the 
crown; all knights, who were bound to defend the kingdom 
from invaſions; all ecclefiaſtics, who were expreſily confined by 
cap. 4. of the conſtitutions of Clarendon, on account of their 
attachment in the times of popery to the ſee of Rome; all ar- 
chers and other artificers, leſt they ſhould inſtruct foreigners to 
rival us in their ſeveral trades and manufaQtures. This was law in 
| the times of Britton?, who wrote in the reign of Edward I: and 
fir Edward Coke * gives us many inſtances to this effe& in the 
time of Edward III. In the ſucceeding reign the affair of tra- 
_ velling wore a very different aſpect : an a& of parliament being 
made”, forbidding all perſons whatever to go abroad without li- 
cence; except only the lords and other great men of the realm ; | 
and true and notable merchants; and the king's ſoldiers. But 
this a&t was repealed by the ſtatute 4 Jac. I. c. 1. And at preſent | 
every body has, or at leaſt aſſumes, the liberty of going abroad 
when he pleaſes. Yet undoubtedly if the king, by writ of e 
_ exeat regnum, under his great ſeal or privy ſeal, thinks proper to 
prohibit him from ſo doing ; or if the king ſends a writ to any 

man, when abroad, commanding his return; and in either caſe 
the ſubject diſobeys ; it is a high contempt of the king's prero- 
_ gative, for which the offender's lands ſhall be ſeiſed till he return; 
and then he is liable to fine and One” i 


II. AnoTHE R capacity, In which the king i 1s confidecad 3 in 
domeſtic affairs, is as the fountain of juſtice and general conſfer- 
vator of the peace of the kingdom. By the fountain of juſtice 
. the law does not mean the author or original, but only the d1ftri- 
butor. Jaſtice is not derived from the king, as from his free git; 
| but he is the ſteward of the public, to diſpenſe it to whom it is 
due*, He is not the ſpring, but the reſervoir; from whence right 
and equity are conducted, by a thouſand chanels, to every indivi- 
dual. The original power of judicature, by the fundamental prin- 


P..C 13%» *:1 Hawk. P. C. 22. - 
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ciples of ſociety, is lodged in the ſociety at large : TR as it would 
be impracticable to render complete juſtice to every individual, 
by the people in their colleCtive capacity, therefore eyery nation 
has committed that power to certain ſele&t magiſtrates, who with 
more eaſe and expedition can hear and determine complaints; and 
in England this authority has immemorially been exerciſed by the 
king or his ſubſtitutes. He therefore has alone the right of ere&t- 
ing courts of judicature: for, - though the conſtitution of the 
kingdom hath entruſted him with the whole executive power of 
the laws, it is impoſſible, as well as improper, that he ſhould 
_ perſonally carry into execution this great and extenſive truſt : it 
is conſequently neceflary, that courts ſhould be erected, to affiſt 
him in executing this power ; and equally neceſſary, that, if erec- 
ted, they ſhould be erected by his authority. And hence it is, 
that all juriſdiftions of courts are either mediately or immediately 
derived from the crown, their proceedings run generally in the 
king's name, they paſs under his ſeal, and are executed by his 
officers. 


Ir is probable, and almoſt certain, that in very early times, 
| before our conſtitution arrived at it's full perfeCtion, our kings in 
perſon often heard and determined cauſes between party and party. 
But at preſent, by the long and uniform uſage of many ages, our 
kings have delegated their whole judicial power to the judges of 
_ their ſeveral courts; which are the grand depoſitary of the fun- 
damental laws of the kingdom, and have gained a known and 
ſtated juriſdiction, regulated by certain and eſtabliſhed rules, 
which the crown itſelf cannot now alter but by act of parlia- 
ment". And, in order to maintain both the dignity and indepen- 


dence of the judges in the ſuperior courts, it is enacted by the 


ſtatute 13 W. III. c. 2. that their commiſſions ſhall be made (not, 
as formerly, durante bene placito, but) quamdiu bene ſe geſſerint, 
and their ſalaries aſcertained and eſtabliſhed ; but that it may be 
lawful to remove them on the addreſs of both houſes of parlia- 
ment. And now, by the noble improvements of that law in the 
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ſtatute of 1 Geo. III. c. 24. enacted at the earneſt recommendation: 
_ of the king himſelf from the throne, the judges are continued in: 
their offices during their good behaviour, notwithſtanding any 
demiſe of the crown (which was formerly held * immediately to. 
vacate their ſeats) and their full falaries are abſolutely ſecured to 
them during the continuance of their commiſſions : his majeſty. 
| having been pleaſed to declare, that * he looked upon the inde- 
« pendence and uprightneſs of the judges, as effential to the im- 
< partial adminiſtration of juſtice ; as one of the beſt ſecurities of: 


_« the rights and liberties of his ſubjects; ; and as moſt conducive: 
< to the honour of the crown *. 


IN criminal proceedings, or proſecutions for offences, it would: 
ſill be a higher abſurdity, if the king perſonally ſate in judg- 
ment ; becauſe in regard to theſe he appears in another capacity,. 
that of profecutor. All offences are either againſt the king's peace,. 
or his crown and dignity ; and are fo laid in every indictment.. 
For, though in their conſequences they generally ſeem (except in 
the caſe of treaſon and a very few others) to be rather offences 
againſt the kingdom than the king ; yet, as the public, which is 
an inviſible body, has delegated all it's power and rights, with re- 
eard to the execution of the laws, to one viſible magiſtrate, all 
affronts to that power, and breaches of thoſe rights, are imme- 
_ diately offences againſt him, to whom they. are ſo delegated by 
the public. He is therefore the proper perſon to proſecute for 
all public offences and- breaches of the peace, being the perſon 
injured in the eye of the law. And this notion was carried ſo far 
| In the old Gothic conſtitution, (wherein the king was bound by 
his coronation oath to conſerve the peace) that in caſe of any for- 
cible injury offered to the perſon of a fellow ſubject,. the offender 
was accuſed of a kind of perjury, in having violated the king's 
coronation oath ; dicebatur fregifſe juramentum regis juratum?, And 


» Lord Raym. 747. the mirrour. C. 1. $.5. And fo alfo, when 

* Com. Journ, 3 Mar. 1761. the chief juſtice Thorpe was condemned to 

Y Stiernh. ge jure Goth. /, 3.c.3. Anotion be hanged for bribery, he was ſaid /acramen- 
ſomewhat fimilar to this may be found in 7um dominiregis fregifſe, Rot, Parl. 2 _ ' 
Fs EnCce 
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hence alſo ariſes another branch of the prerogative, that of par- 
doning offences ; for it is reaſonable that he only who. is injured. 
ſhould have the power of forgiving. Of proſecutions and par- 
dons I ſhall treat more at large hereafter ; and only mention them 
here,. in this curſory manner, to.ſhew the conſtitutional grounds. 
of this power of the crown, and how regularly connected all the. 
| links are in this vaſt chain of prerogative. 


Tx: this diftin& and ſeparate exiſtence of the judicial power,. 
In a peculiar body of men, nominated indeed, , but not removeable 
at pleaſure, by the crown, conſiſts one main preſervative of the 


_ public liberty ; which cannot ſubfiſt long in any ſtate, unleſs the. 


adminiſtration of common juſtice be in. ſome degree ſeparated. 
both from the legiſlative and alſo from the executive power. Were 


it joined with the legiſlative, the life, liberty, and property, of 
the ſubje& would be in the hands of arbitrary Judges, whoſe de= 
cifions would be then regulated only by their own opinions, and. 


not by any fundamental principles of law ;- which, though legiſ- 
lators may depart from, yet judges are bound to obſerve. Were 
It joined with the executive, this union might ſoon be an over- 


| ballance for the legiſlative. For which reaſon, by the ſtatute of 


16 Car. I. c. 10.-which aboliſhed the court of ſtar chamber, ef- 


feCtual care is. taken to.remove all judicial power out of the hands 


of the king's privy council ; who, as then was evident from re- 


cent inſtances, might ſoon be inclined to pronounce that for law, 

which was moſt agreeable to the prince or his officers. Nothing 
therefore is more to be avoided, in a free conſtitution, than uniting 
the provinces of a judge and a miniſter of ſtate. And indeed, 
that the abſolute power, claimed and exerciſed in a neighbouring 
| nation, is more tolerable than that of the eaſtern empires, 18S 


in great meaſure owing to their having veſted the. judicial power 
in their parliaments, a body ſeparate and diſtin& from both the 
legiſlative and executive : and, if. ever that nation recovers it's 
former liberty, it will owe it to the efforts of thoſe afſemblics. 
In Turkey, where every thing is centered. in the ſultan or his 
_ miniſters, 
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miniſters, deſpotic power 1s 1n it's meridian, and wears a more 
dreadful aſpect. 


A CONSEQUENCE of this prerogative is the legal ubiquity of 
the king. His majeſty, in the eye of the law, is always preſent 
in all his courts, though he cannot perſonally diſtribute juſtice*. 
His judges are the mirror by which the king's image is reflected. 
It is the regal office, and not the royal perſon, that is always 
preſent in court, always ready to undertake proſecutions, or pro- 
nounce judgment, for the benefit and proteCtion of the ſubject. 
And from this ubiquity it follows, that the king can never be 
nonſuit *; for a nonſuit is the deſertion of the ſuit or ation by 
the non-appearance of the plaintiff in court. For the ſame reaſon 
alſo, in the forms of legal proceedings, the king is not faid to 
appear by hs attorney, as other men do ; for he rags: bed appears in 
Tran Hong of law in his own proper perſon *. 


' From the ſame original, of the king's being the fountain of 
juſtice, we may alſo deduce the prerogative of iſſuing proclama=- 
tions, which 1s veſted in the king alone. Theſe proclamations 
have then a binding force, when (as fir Edward Coke obſerves*) 
they are grounded upon and enforce the laws of the realm. Por, 
though the making of laws is intirely the work of a diſtinct part, 
_ the legiſlative branch, of the ſovereign power, yet the manner, 
time, and circumſtances of putting thoſe laws in execution muſt 
frequently be left to the diſcretion of the executive magiſtrate. 
And therefore his conſtitutions or edicts, concerning theſe points, 
which we call proclamations, are binding upon the ſubject, where 
they do not either contradict the old laws, or tend to eſtabliſh 
new ones ; but only enforce the execution of ſuch laws as are 
| already in being, in ſuch manner as the king ſhall judge neceſ- 
| fary. Thus the eſtabliſhed law is, that the king may prohibit any 
of his ſubjects from leaving the realm : a proclamation therefore 
forbidding this in general for three weeks, by laying an embargo 
z Forteſc. c.8. 2 Inſt, 186, b Finch, L., 81. 
2 Co, Litt. 139, c 4 Inſt, 162, 
upon 
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upon all ſhipping i in time of war*, will be equally binding as an 
aCt of parliament, becauſe founded upon a prior law. A procla- 
mation for diſarming papiſts is alſo binding, being only in execu- 
tion of what the legiſlature has firſt ordained : but a proclama- 
tion for allowing arms to papitſts, or for diſarming any proteſtant 
| ſubjects, will not bind; becauſe the firſt would be to aſſume a diſ- 
_ penſling power, the latter a legiſlative one ; to the veſting of ei- 
ther of which in any ſingle perſon the laws of England are — 
ſolutely ſtrangers. Indeed by the ſtatute 31 Hen. VIII. c. 8. 
was enacted, that the king's proclamations ſhould have the Fas 
of acts of parliament : a ſtatute, which was calculated to intro- 
duce the moſt deſpotic tyranny; and which muſt have proved fa-- 
tal to the liberties of this kingdom, had it not been Juckily re- 
pealed in the minority of his ſucceſſor, about five years after *. 


IV. Taz king is likewiſe the fountain of henour, of office,. 


and of privilege: and this in a different ſenſe from that wherein 
he is ſtiled the fountain of juſtice ; for here he is really the parent 
of them. It is impoſſible that government can. be maintained. 
without a due ſubordination of ot that the people may know 
and diſtinguiſh ſuch as are ſet over them, in order to yield them 
their due reſpect and obedience ; and alfo that the officers them- 
ſelves, being encouraged by emulation and the hopes of ſuperio- 


rity, may the better diſcharge their funtions : and the law ſup- 
poſes, that no one can be ſo good a judge of their ſeveral merits 
and ſervices, as the king himſelf who employs them. It has there- 
fore intruſted with him the ſole power of conferring dignities and 
honours, in confidence that he will beſtow them upon none, but. 


ſuch as deſerve them. And therefore all degrees of nobility, of 


knighthood, and other titles, are received by immediate grant 


from the crown : either exprefled in writing, by writs or letters 
patent, as in the creations of peers and baronets ; or by corporeal 
inveſtiture, as in the creation of a ſimple knight. 


Y 4 4 Mod, 177. 1794 © Stat..1 Edw.VI. C. 12. 
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FRoM the ſame principle alſo ariſes the prerogative of ere&- 
ing and diſpoſing of offices : for honours and offices are in their 
nature convertible and ſynonymous. All offices under the crown 
carry in the eye of the law an honour along with them; becauſe 
they imply a ſuperiority of parts and abilities, being ſuppoſed to 
be always filled with thoſe that are moſt able to execute them. 
And, on the other hand, all honours in their original had duties 
-or offices annexed to them : an earl, comes, was the conſervator 
or governor of a county ; and a knight, miles, was bound to at- 
tend the king in his wars. For the ſame reaſon therefore that 
honours are in the diſpoſal of the king, offices ought to be ſo like- 
wiſe; and as the king may create new titles, ſo may he create new 
offices : but with this reſtriction, that he cannot create new offi= 
ces with new fees annexed to them, nor annex new fees to old 
offices ; for this would be a tax upon the ſubje&t, which cannot 
be impoſed but by act of parliament*. Wherefore, in 14 Hen. IV, 
a new office being created by the king' $ letters patent for meaſu- 
- ring cloths, with a new fee for the ſame, the letters patent were, 
-on account of the new fee, revoked and declared void in pos 
ment. 


Uron the ſame, or a like reaſon, the king has alſo the pre- 
rogative of conferring privileges upon private perſons. Such as 
granting place or precedence to any of his ſubjects, as ſhall ſeem 
good to his royal wiſdom®: or ſuch as converting aliens, or per- 
ſons born out of the king's dominions, into denizens; whereby 
ſome very conſiderable privileges of natural-born ſubjects are con- 
ferred upon them. Such alſo is the prerogative of erecting corpo- 
rations ; whereby a number of private perſons are united and knit 
together, and enjoy many liberties, powers, and immunities in 
their politic capacity, which they were utterly incapable of in 
their natural. Of aliens, denizens, natural-born, and naturalized 
ſubjects, I ſhall ſpeak more largely in a ſubſequent chapter ; as 
alſo of corporations at the cloſe of this book of our commentaries. 

f' 2Infl, 533. - E 4 Inſt, 361, | 
| I now 
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I now only mention them incidentally, in order to remark the 
king's prerogative of making them ; which is grounded upon this 
foundation, that the king, having the ſole adminiſtration of the 
government in his hands, is the beſt and the only judge, in what 
capacities, with what privileges, and under what diftin&tions, his 
people are the beſt qualified to ſerve, and to a&t under him. A 
principle, which was carried ſo far by the imperial law, that it 
was determined to be the crime of facrilege, even to doubt. 
whether the Rm had appointed Oe officers in the ſtate". 


V. ANOTHER light in which the laws of England conſider 
the king with regard to domeſtic concerns, is as the arbiter of 
commerce. By commerce, I at preſent mean domeſtic commerce 
only. It would lead me into too large a field, if I were to attempt 
to enter upon the nature of foreign trade, it's privileges, regula- 
_ tions, and reſtrictions ; and would be alſo quite befide the pur- 
poſe of theſe commentaries, which are confined to the laws of 
England. Whereas no municipal laws can be ſufficient to order 
and determine the very extenſive and complicated affairs of traffic 

and merchandize; neither can they have a proper authority for 
this purpoſe. For as theſe are tranſaftions carried on between 
| ſubjects of independent ſtates, the municipal laws of one will not 
be regarded by the other. For which reaſon the affairs of come 
merce are regulated by a law of their own, called the law mer- 
chant or /ex mercatoria, which all nations agree in and take notice 
of. And in particular it is held to be part of the law of England, 
which decides the cauſes of merchants by the general rules which 
obtain in all commercial countries; and that often even in matters 
relating to domeftic trade, as for inſtance with regard to the draw- 
ing, the acceptance, and the transfer, of inland bills of exchange'. 


_ .W1rTH us in England, the king's prerogative, ſo far as it re- 
lates to mere domeſtic commerce, will fall principally under the 
following articles. | 


B Di/putare de principali judicio non oportet : fa t, quem elegerit ;mperator. C. 9g. 29. 3. 
ſacrilegii enim inflar et, dubitare an is dignus * Co. Litt, 172. Id Rayon: 181.1542. 
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Fi1R8T, the eſtabliſhment of public marts, or places of buy- 
ing and ſelling, ſuch as markets and fairs, with the tolls there- 
unto belonging. Theſe can only be ſet up by virtue of the king's 


_ grant, or by long and immemorial uſage and preſcription, which 


preſuppoſes ſuch a grant*. The limitation of theſe public reſorts, 
to ſuch time and ſuch place as may be moſt convenient for the 
neighbourhood, forms a part of oeconomics, or domeſtic polity ; 


which, conſidering the kingdom as a large family, and the king 


as the maſter of it, he clearly has a right to diſpoſe and order as 


he pronkes.. 


' SECONDLY , the regulation of weights and meaſures. Theſe, 
for the advantage of the public, ought to be univerſally the ſame 
throughout the kingdom ; being the general criterions which re- 
duce all things to the ſame or an equivalent value. But, as weight 


and meaſure are things in their nature arbitrary and uncertain, it 
1s therefore expedient that they be reduced to ſome fixed rule or 
' ſtandard : which ſtandard it is impoſſible to fix by any written 


law or oral proclamation ; for no man can, by words only, give 
another an adequate idea of a foot-rule, or a pound-weight. It 
is therefore neceflary to have recourſe to ſome viſible, palpable, 

material ſtandard ; by forming a compariſon with which, all 
weights and meaſures may be reduced to one uniform fize : and | 
the prerogative of fixing this ſtandard, our antient law veſted in 
the crown ; as in Normandy it belonged to the duke'. 'This 


| ſtandard was originally kept at Wincheſter : and we find in the 
laws of king Edgar”, near a century before the conqueſt, an in- 


junction that the one meaſure, which was kept at Wincheſter, 


| ſhould be obſerved throughout the realm. Moſt nations have re- 


gulated the ſtandard of meaſures of length by compariſon with 
the parts of the human body ; as the palm, the hand, the ſpan, 
the foot, the cubit, the ell, (z/za, or arm) the pace, and the fa- 
thom. But, as theſe are of different dimenſions in men of diffe- 
® 2 Inſt. 220. fy nm op.9, 

+ Gr. Couſtum, c. 16, | 
rent 
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rent proportions, our antient hiſtorians inform us, that a new 
 ftandard of longitudinal meaſure was aſcertained by king Henry 
the firſt; who commanded that the /a or antient ell, which 
anſwers to the modern yard, ſhould be made of the exa& length 
of his own arm. And, one ſtandard of meaſures of length being 
gained, all others are eaſily derived from thence ; thoſe of greater 
length by multiplying, thoſe of leſs by ſubdividing, that original 
ſtandard. Thus, by the ſtatute called compoyirio ulnarum et pertica- 
rum, five yards and an half make a perch ; and the yard is ſub- 
divided into three feet, and each foot into twelve inches ; which 
inches will be each of the length of three grains of barley. Su-_ 
_ perficial meaſures are derived by ſquaring thoſe of length ; and 
meaſures of capacity by cubing them. The ſtandard of weights 
was originally taken from corns of wheat, whence the lowett 
denomination of weights we have is {till called a grain ; thirty 
two of which are dire&ed, by the ſtatute called compo/itro menſu- 
rarum, to compoſe a penny . weight, whereof twenty make an 
ounce, twelve ounces a pound, and ſo upwards. And upon theſe 
principles the firſt ſtandards were made ; which, being originally 
ſo fixed by the crown, their ſubſequent regulations have been 
generally made by the king in parliament. Thus, under king 
Richard I, in his parliament holden at Weſtminſter, A. D. 1197, it 
was ordained that there ſhall be only one weight and one meaſure 
throughout the kingdom, and that the cuſtody of the affiſe or 
ſtandard of weights and meaſures ſhall be committed to certain 
perſons in every city and borough *; from whence the antient 
| office of the king's aulnager ſeems to have been derived, whoſe 
_ duty it was, for a certain fee, to meaſure all cloths made for fale, 
till the office was aboliſhed by the ſtatute 11 & 12 W. III. c. 20. 
In king John's time this ordinance of king Richard was frequently 
diſpenſed with for money ? ; which occaſioned a proviſion to be_ 
made for inforcing it, in the great charters of king John and his 
ſon *. Theſe original ſtandards were called pans regis", and 


" William of Malmifb. in wita Her, 1, 4 9 Hen. III; c. 25. 
Spelm. Hen. I. apud Wilkins, 299. t Plac. 35 Edw,1, apud Cowel's Interpr. 
0 Hoved. Matth. Paris, tit. pondus regis. 


'Þ Hoved, 4.D. 1201, | : bs 8 menſura 
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menſura domini regis* ; and are direRed by a variety of ſubſequent 
ſtatutes to be kept in the exchequer, and all weights and mea- 
ſures to be made conformable thereto *, But, as fir Edward Coke 
obſerves *, though this hath fo often by authority of parliament 
been enacted, yet it could never be effected ; ſo forcible 1 is cuſtom. 
with the multitude. 


THR DLY, as money 1s the medium of commerce, it is the 
| king's prerogative, as the arbiter of domeſtic commerce, to give 
1t authority or make it current. Money is an univerſal medium, 

or common ſtandard, by compariſon with which the value of all 
 merchandize may be aſcertained : or it is a ſign, which repre- 
| ſents the reſpective values of all commodities. Metals are. well 
_ calculated for this ſign, becauſe they are durable and are capable 
of many ſubdiviſions :. and a precious metal is ſtill better calcula- 
ted for this purpoſe, becaule it is the moſt portable. A metal is 
_ alſo the moſt proper for a common meaſure, becaule it can eaſily 
| be reduced to the. ſame ſtandard in all nations : and every parti- 
cular nation fixes on it it's own impreſſion, that the weight and 
ſtandard (wherein conſiſts the intrinſic value) may both be known | 
by inſpection only. 


As the quantity of precious metals increaſes, that is, the more 
of them there is extracted from the mine, this univerſal medium 
or common ſign will ſink in value, and grow leſs precious. Above 
a thouſand millions of bullion are calculated to have been im- 
| ported into Europe from America within leſs than three centu- 
ries; and the quantity 1s daily increaſing. The conſequence is, 
_ that more money muſt be given now for the ſame commodity 
than was given ar hundred years ago. And, if any accident was 
to diminiſh the quantity of gold and filver, their value would pro- 
portionably riſe. A horſe, that was formerly worth ten pounds, is 
Now prooees worth twenty ; and, by any failure of current ſpeci, 


Pr 2 23, | c. 5. 11 Hen.VL. c, 8. 11. Hen, VII. c. 4. 
t 14 Edw. III. t.1. c.12. 25 Edw. II. 22Car.ll. c.8, | 
R.c. c. io. 16Ric. 1], c,. 3. 8 Hen, VI. *» 2 Inft, 41, 
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the price may be reduced to what it was. Yet is the horſe in 
reality neither dearer not cheaper at one time than another : for, 
' if the metal which conſtitutes the coin was formerly twice as ſcarce 


as at preſent, the commodity was then as dear at half the price, 
as now it is at the whole. 


THE coining of money is in all ſtates the at of the ſovereign. 
power ; for the reaſon juſt mentioned, that it's value may be 
| known on inſpeCtion. And with reſpeCt to coinage in general, 
| there are three things to be conſidered therein ; the materials, the 
impreſſion, and the denomination. 


WiTH regard to the materials, fir Edward Coke lays it down”: os 


that the money of England muſt either be of gold or ſilver ; and. 


none other was ever iſſued by the royal authority till 1672, when. 


copper farthings and half-pence were coined by king Charles the 


ſecond, and ordered by proclamation to. be current in all payments, 


under the value of ſix-pence, and not otherwiſe. But this copper. 


coin 1s not upon the ſame footing with the other in many reſpects,, 
particularly with regard to the offence of counterfeiting it. 


As to the impreſſion, the ſtamping thereof is the unqueſtion- 
able prerogative of the crown: for, though divers biſhops and mo- 
naſteries had formerly the privilege of coining money, yet, as fir 
Matthew Hale obſerves*, this was uſually done by ſpecial grant 
from the king, or by preſcription which ſuppoſes one; and 
therefore was derived from, and not in derogation. of,. the royal 


prerogative. Beſides that they had only the profit of the coinage, 


and not the power of inſtituting either the imprefſion or deno-- 


mination ; but had uſually the ſtamp ſent them from the CX= 
_ chequer. 


'Txz denomination, or the value for which the coin is to paſs 
current, is likewiſe in the breaſt of the king ; and, if any unu+ . 


* 2 Inſt, 577. | i? * 1.Hift. P. C, 191. 
| ſual 
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ſual pieces are coined, that value muſt be aſcertained by procla- 
mation. In order to fix the value, the weight and the fineneſs 
of the metal are to be taken into conſideration together. When 
a given weight of gold or filver is of a given fineneſs, it is then 
of the true ſtandard, and called ſterling metal ; a name for which 
there are various reaſons given ?, but none of them entirely fatis- 
 faftory. And of this ſterling metal all the coin of the kingdom 
muſt be made, by the ſtatute 25 Edw. III. c. 143. So that the 
king' s prerogative ſeemeth not to extend to the debaſing or inhan- 
_ cing the value of the coin, below or above the ſterling value * : 
though fir Matthew Hale* appears to be of another opinion. The 
king may alſo, by his proclamation, legitimate foreign coin, and 
make it current here ; declaring at what value it ſhall be taken in 
payments *. But this, I apprehend, ought to be by compariſon 
with the ſtandard of our own coin; otherwiſe the conſent of 
parliament will be neceſſary. There is at preſent no ſuch legiti- 
mated money ; Portugal coin being only current by private con- 


ſent, ſo that any one who pleaſes may refuſe to take it in pay- 


ment. The king may alſo at any time decry, or cry down, any 
coin of the kingdom, and make it no longer current *. 


V. Tn king is, laſtly, confidered by the laws of England 
as the head and are governor of the national church. 


To enter into the reaſons upon which this prerogative is found- 
ed is matter rather of divinity than of law. I ſhall therefore 
only obſerve that by ſtatute 26 Hen. VIII. c. 1. (reciting that the 
king's majeſty juſtly and rightfully is and ought to be the ſupreme 
head of the church of England ; and fo had been recognized by 
the clergy of this kingdom in their convocation) it is enacted, that 
the king ſhall be reputed the only ſupreme head in earth of the. 
church of England, and ſhall have, annexed to the imperial crown 
of this realm, as well the title and ſtile thereof, as all juriſdic- 


Y Spelm. Gloſl. 203. | | b 1Tbid. 197. 

* 2 Infl. $77. © 1bid. 

*1H.P, C. 194. | LD 
tions, 
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tions, authorities, and commodities, to the ſaid dignity of ſupreme 
head of the church appertaining. And another ſtatute to the ſame 


O86 ne was _—_—; F Eliz. ET: 


1x 'virtue-of this mithority the king convenes, prorogues, re- 
ſtrains, regulates, and diffolves all ecclefiaftical ſynods or convo- 
cations. This was an inherent prerogative of the crown, long 
before the time of Henry VIII, as appears by the ſtatute 8 Hen. VI. 
 C.1, and the many authors, both lawyers and hiſtorians, vouched b 
fir Edward Coke. So that the ſtatute 2 5 Hen. VIII. c.19. which 
reſtrains the convocation from making or putting in execution any 


canons repugnant to the king's prerogative, or the laws, cuſtoms, 


and ſtatutes of the realm, was merely declaratory of the old 
common law*®: that part of it only being new, which makes the 
king's royal aſſent aQtually neceſſary to the validity of every canon. 
The convocation or eccleſiaſtical ſynod, in England, differs con- 


fiderably in it's conſtitution from the ſynods of other chriſtian. 
| kingdoms : thoſe conſiſting wholly of biſhops ; whereas with us 


the convocation is the miniature of a parliament, wherein the 


_ archbiſhop preſides with regal ſtate ; the upper houſe of biſhops- 
repreſents the houſe of lords; and the lower houſe, compoſed of 
repreſentatives of the ſeveral dioceſes at large, and of each parti- 
cular chapter therein, reſembles the houſe of commons with it's. 


knights of the ſhire and burgeſſes*. This conſtitution is ſaid to. 


be owing to the policy of Edward I; who thereby at one and the 
ſame time let in the inferior clergy to the privilege of forming 
eccleſiaſtical canons, (which before they had not) and alſo intro- 


| duced a method of taxing eccleſiaſtical benefices, by conſent of: 
convocation +. Sz 


4 4 Inſt. 322, 323. . compoſed: of the biſhops and' ſaperinten- 
* 12 Rep. 72. * _ dants ; and alfo of deputies, one of which 
f In the diet of Sweden, where the eccle- is choſen by every ten pariſhes or rural 
fiaftics form one of the branches of the le- deanry. Mod. Un. Hiſt. xxx111. 1.8. 
giſlature, the chamber of the clergy re- s Gilb, hiſt. of exch, c. 4. 
ſembles the convocation of England, It is | 
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FRoM this prerogative alſo, of being the head of the church, 


ariſes the king's right of nomination to vacant biſhopricks, and 


certain other eccleſiaſtical preferments; which will more properly 
be conſidered when we come to treat of the clergy. I ſhall only 
here obſerve, that this is now done in conſequence of the ſtatute 


25 Hen. VIL. C. 20. 


As head of the church, the king is likewiſe the dernier reſort 


in all eccleſiaſtical cauſes; an appeal lying ultimately to him in 


chancery from the ſentence of every eccleſiaſtical judge : which 


right was reſtored to the crown by ſtatute 25 Hen. VIII. c.19. as 
will more fully be ſhewn hereafter. 


3. of PERSONS. —-”- 


CHAPTER THE EIGHTH. 


Or Tu: KING's REVENUE. 


TAV ING; in the preceding chapter, conſidered at large 
thoſe branches of the king's prerogative, which contribute 
to his royal dignity, and conſtitute the executive power of the 


government, we proceed now to examine the king's f/tal prero- 
gatives, or ſuch as regard his revenue ; which the Britiſh conſti- 
tution hath veſted in the royal perſon, in order to ſupport his dig- 
nity and maintain his power : being a portion which each ſubje&t 


contributes of his property, in order to ſecure the remainder. 


TH1s revenue is either ordinary, or extraordinary. The king's 


ordinary revenue is ſuch, as has either ſubſiſted time out of mind 
in the crown ; or elſe has been granted by parliament, by way of 


purchaſe or exchange for ſuch of the king's inherent hereditary 
FEVENUES, AS WETE found inconvenient to the Joc. 


Warn I fay that it bin ſubſiſted time out of mind in the 


| crown, I do not mean that the king is at preſent in the a&tual 
poſſeſſion of the whole of this revenue. Much (nay, the greateſt 
part) of it is at this day in the hands of ſubje&s; to whom it 


has been granted out from time to time by the kings of England : 
which has rendered the crown in ſome meaſure dependent on the 
people for it's ordinary ſupport and ſubfiſtence. So that I mult be 
obliged to ron, as part of the royal revenue, what lords of 

M m Manors 
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manors and other ſubje&s frequently look upon to be their own 
abſolute rights ; becauſe they are and have been veſted in them 


and their anceſtors for ages, though i in reality Gay derived 
from the grants of our antient princes. 


I. Ts firſt of the king's ardluacy revenues, which I ſhall take 


notice of, is of an eccleſiaſtical kind ; (as are alſo the three ſuc- 


_ ceeding ones) v/z. the cuſtody of the temporalties of biſhops; by 


which are meant all the lay revenues, lands, and tenements (in 
which is included his barony) which belong to an archbiſhop's or 
biſhop's ſee. And theſe upon the vacancy of the biſhoprick are 


immediately the right of the king, as a conſequence of his pre- 


rogative in church matters; whereby he is conſidered as the foun- 
der of all archbiſhopricks and biſhopricks, to whom during the 
vacancy they revert. And for the ſame reaſon, before the diſſo- 


lution of abbeys, the king had the cuſtody of the temporalties of 


all ſuch abbeys and priories as were of royal foundation (but not 


_ of thoſe founded by ſubjects) on the death of the abbot or prior *. 
- Another reaſon may alſo be given, why the policy of the law 
hath veſted this cuſtody in the king ; becauſe, as the ſucceſſor is 
not known, the lands and poſſeſſions of the ſee would be liable 


to ſpoil and devaſtation, if no one had a property therein. There- 
fore the law has given the king, not the temporalties themſelves, 
but the cuſtody of the temporalties, till ſuch time as a ſucceſſor is 
appointed ; with power of taking to himfelf all the intermediate 
profits, without any account to the ſucceſſor ; and with the 


right of preſenting (which the crown very frequently exerciſes) 


to ſuch benefices and other preferments as fall within the time of 
vacation *. This revenue is of ſo high a nature, that it could not 
be granted out to a ſubje&, before, or even after, it accrued: 

but now by the ſtatute 15 Edw. III. it. 4. c. 4 & 5. the king 
may, after the vacancy, leaſe the temporalties to the dean and 
chapter ; ſaving to himſelf all advowſons, eſcheats, and the like. 
Our antient kings, and particularly William Rufus, were not 
only remarkable for keoping the biſhopricks a long time vacant, 


* 2 Inſt. b5. : b Stat. 17 Edw, IL, C,14. F,N, B, 32. 
for 
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for the ſake of enjoying the temporalties, but alſo committed 
horrible waſte on the woods and other. parts of the eſtate ; and, 
to crown all, would never, when the ſee was filled up, reſtore to 
. the biſhop his temporalties again, unleſs he purchaſed them at an 
exorbitant price. To remedy which, king Henry the firſt* granted 
a charter at the beginning of his reign, promiſing neither to ſell, 
nor let to farm, nor take any thing from, the domains of the 
_ church, till the ſucceſſor was inſtalled. And it was made one of 
the articles of the great charter %, that no waſte ſhould be com« 
mitted in the temporalties of biſhopricks, neither ſhould the cuſ- 
tody of them be fold. "The fame is ordained by the ſtatute'iof 
Weſtminſter the firſt *; and the ſtatute 14 Edw. III. Rt. 4. c. 4. 
(which permits, as we have ſeen, a leaſe to the dean and chapter) 
is ſtill more explicit in prohibiting the other exaQtions. It was 
alſo a frequent, abuſe, that the king would for trifling, or no 
cauſes, ſeiſe the temporalties of biſhops, even during their lives, 


into his own hands: but this is s guarded againſt by ſtatute 


1 Edvw. Df! OS A 2. 


 Tn1s revenue of the king, which was formerly very conſi- 
derable, is now by a cuſtomary indulgence almoſt reduced to no- 
thing : for, at preſent, as ſoon as the new biſhop is conſecrated 
_ and confirmed, he uſually receives the reſtitution of his tempo- 

ralties quite entire, and untouched, from the king ; and then, 


and not ſooner, he has a Re-fimple in his belloprRe, and ww _ 


maintain an action for the profits * . 


It. Taz king 1s entitled to a corody, as the law calls it, out 


of every biſhoprick : that is, to ſend one of his chaplains to be 


maintained by the biſhop, or to have a penſion allowed him till 
the biſhop promotes him to a benefice*. This is alſo in the na- 
' ture of an acknowlegement to the king, as founder of the ſee ; 
_ fince he had formerly the ſame corody or penſion from my abbey 


© Matth. Paris, f Co. Litt. 67. 341. 
4 g Hen, III. c. 5. | £ F.N.B. 230. 
* 3 Edw.1. c: 21- ©; | | 
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or priory of royal foundation. It is, I apprehend, now fallen into 
total diſuſe;; though ſir Matthew Hale fays®, that it is due of 
- common right, and that no {omg ace will diſcharge it. 


1. Tx E king alſo (as was ſeams obſerved*) is entitled to 
all the tithes ariſing. in extraparochial places*: though perhaps it 
may be doubted how far this article, as well as the laſt, can be 
properly reckoned. a part of the king's own royal revenue ; fince 
a corody ſupports only his chaplains, and theſe extraparochial 
tithes are held under an implied truſt, that the GE will diftri- 
| bute them for the good of the clergy in general. 


IV. Twz next branch conſiſts in the firſt-fruits, and tenths, 
of all ſpiritual preterments in the Os hou of which 8 
ſhall conſider Pens Y 

Tags were originally a part of the papal aſi urpations over 
the clergy of this kingdom ; firſt introduced by Pandulph the 
pope's legate, during the reigns of king John and Henry the 
third, in the ſee of ' Norwich ; and afterwards attempted to be 
made univerſal by the popes Clement V and John XXII, about 
the beginning of the fourteenth century. The firſt-fruits, prim:- 
tiae, or annates, were the firſt year's whole profits of the ſpiritual 
preferment, according to a rate or va/ar made under the dire&ion 
of pope Innocent IV by Walter biſhop of Norwich in 38 Hen.IIL, 
and afterwards advanced in value by commiſſion from pope Ni- 
cholas III. 4. D. 1292, 20 Edw. I'; which valuation of pope 

Nicholas is ftill preſerved in' the exchequer ®. The tenths, or 
decimae, were the tenth part of the annual profit of each living 
by the ſame valuation ; which was alſo claimed by the holy ſee, 

under no better pretence than a ſtrange miſapplication of that 

_ precept of the Levitical law, which directs ®,, «** that the Levites 

* ſhould offer the tenth part of their tithe as a heave-offering to 


Þ Notes on F,N. B. above cited. : "+ TF.N.B. 176. 
i page 113. | | m 3 Inſt, 154. 
* 2 Inſt, 647. 2 Numb. xviii, 26, 
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«the Lord, and give it to Aaron the 4igh prieſt.” But this claim 
of the pope met with vigorous reſiſtance from the Engliſh par- 
liament ; and a variety of acts were paſſed to prevent and reſtrain 


It, particularly the ſtatute 6 Hen. IV. c. 1. which calls it a hor- 
rible miſchief and damnable cuſtom. But the popiſh clergy, 


blindly devoted to the will of a foreign maſter, ſtill kept it on 
foot; ſometimes more ſecretly, ſometimes more openly and avow- 


edly : ſo that, in the reign of Henry VIII, it was computed, that 


in the compaſs of fifty years 800000 ducats had been ſent to. 


Rome for firſt-fruits only. And, as the clergy exprefled this 


' willingneſs to contribute ſo much of their income to the head of 


the church, it was thought proper (when in the ſame reign the 


papal power was aboliſhed, and the king was declared the head 


of the church of England) to annex this revenue to'the crown ; 


which was done by ſtatute 26 Hen. VIII. c.z. (confirmed by ſta- 
tute 1 Fliz. c. 4.) and a new valor ET a was then made, 
by: which the clergy are at preſent rated. 


By theſe ielmenticond ſtatutes all vicarages under ten pounds 
a year, and all retories under ten marks, are diſcharged from the 


payment of firſt-fruits: and if, in ſuch livings as continue 
chargeable with this payment, the incumbent lives but half a 


year, he ſhall pay only one quarter of his firſt-fruits ; if but one. 


whole year, then half of them; if a year and half, three quar- 


ters; and if two years, then the whole; and not otherwiſe. 
Likewiſe by the ſtatute 27 Hen.VIIL. c. 8. no tenths are to be 


paid for the firſt year, for then the firſt-fruits are due: and by 


other ſtatutes of queen-Anne, in- the fifth and fixth years of her 
reign, if a benefice be under fifty pounds per annum clear yearly 


value, it ſhall be diſcharged of the payment of firſt- fruits and tenths. 


 Tavs the richer clergy. Þeing, by the criminal bigotry of 


their popiſh predeceſſors, ſubjected at firſt to a foreign exaction,, 
were afterwards, when that yoke was ſhaken of, liable to a like 
miſapplication of their revenues, through the rapacious diſpoſition 
of the then reigning monarch : cull at length the piety of queen 


Anne | 


I 


Wa 
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Anne reſtored to the church what had been thus indirealy taken 
from it. This ſhe did, not by remitting the tenths and firſt- 
fruits entirely ; but, in a ſpirit of the trueſt equity, by applying 
theſe ſuperfluities of the larger benefices to make up the deficien- 
ces of the ſmaller. And to this end ſhe granted her royal charter, 
which was confirmed by the ſtatute 2 Ann. c. 11. whereby all the 
revenue of firſt-fruits and tenths is veſted in truſtees for ever, to 


form a perpetual fund for the augmentation of poor livings. This 


is uſually called queen Anne's bounty ; which has been till far- 


| ther regulated by pron, Jem ſtatutes, too numerous here to recite. 


V. Tx £ next brandh'vf the king's ordinary revenue (which, 
as well as the ſubſequent branches, is of a lay or temporal nature) 
conſiſts in the rents and profits of the demeſne lands of the crown. 
Theſe demeſne lands, 7errae dommicales regis, being either the 
ſhare reſerved to the crown at the original diſtribution of landed 


property, or ſuch as came to 'it afterwards by forfeitures or other 


means, were antiently very large and extenſive ; comprizing di- 
vers manors, honors, and lordſhips ; the tenants of which had 


very peculiar privileges, as will be ſhewn in the ſecond book of 


theſe commentaries, when we ſpeak of the tenure in antient de- 
meſne. At preſent they are contra&ted within a very narrow 
compaſs, having been almoſt entirely granted away to private 
ſubjects. This has occaſioned the parliament frequently to inter-. 
poſe; and, particularly, after king William III had greatly im 

poveriſhed the crown, an at paſſed *, whereby all future Seaity 


_ or leaſes from the crown for any longer term than thirty one years 


or three lives are declared to be void ; except with regard to 


Houſes, which may be granted for fifty years. And no reverſionary 


leaſe can be made, ſo as to exceed, together with the eſtate in be- 
ing, the ſame term of three lives or thirty one years : that is, where 
there is a ſubſiſting leaſe, of which there are twenty years ſtill to 
come, the king cannot grant a future intereſt, to commence after 


' the expiration of the former, for any longer term than eleven 
years. The tenant muſt alſo be made liable to be : POR for 


o 1 Ann, ſ, YR, 3 
committing 
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committing waſte; and the uſual rent muſt be reſerved, or, where 
there has uſually been no rent, one third of the clear yearly 
value?. The misfortune is, that this a& was made too late, after 
almoſt every valuable poſſeſſion of the crown had been granted 


away for ever, or elſe upon very long leaſes; but may be of be- 
yeltt to poſterity, when thoſe leaſes come to expire. 


| v1. Hit HER might have bank referred the advantages 
which were uſed to ariſe to the king from the profits of his mili- 
tary tenures, to which moſt layds in the kingdom were ſubjeQ, 
till the ſtatute 12 Car. II. c. 24. which in great meaſure aboliſhed 
them all : the explication of the nature of which tenures muſt be 
referred to the ſecond book of theſe: commentaries. Hither alſo 
might have been referred the profitable prerogative of purveyance _ 
| and pre-emption : which was a right enjoyed by the crown of _ 
| buying up proviſions and other neceſſaries, by the intervention of 
the king's purveyors, for the, uſe of his royal houſhold, at an 
_ appraiſed valuation, in preference to all others,. and even without 
conſent of the owner ; and alſo of forcibly imprefling the car- 
riages and horſes of the ſubject, to do the king's buſineſs on the 
public roads, in the conveyance. of, timber, baggage, and the 
like, - however inconvenient to the proprietor, upon paying him. 
a ſettled price. A prerogative, which prevailed pretty generally 
_ throughout Europe, during the ſcarcity of gold and filver, and 
the high valuation of money conſequential thereupon. In thoſe 
early times the king's houſhold (as well as thoſe of inferior lords) 
were ſupported by ſpecific renders of corn, and other viduals, 
from the tenants of the reſpettive demeſnes ; and there was alſo 

_ a continual market kept at the palace gate to furniſh viands for 
the royal uſe?. And this anſwered all purpoſes, in thoſe ages of 
ſimplicity, ſo long as the king's court continued in any certain 
place..: But when it removed from one part of the kingdom to 
another (as was formerly very frequently done) it was found ne- 


P In like manner, by the civil law, the perial « crown could not be alienated, but 
inheritances or fund; patrimoniales of the im- only let to farm, Coed, /. 11. 7. 61- 
| TLMESS ooh 
cellary 
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_ ceflary to ſend purveyors beforehand, to get together a ſufficient 
quantity of proviſions and other neceffaries for the houſhold : 
and, leſt the unuſual demand ſhould raiſe them to an exorbitant 
price, the powers before-mentioned were veſted in theſe purveyors: 
who in proceſs of time very greatly abuſed their authority, and 
became a great oppreſſion to the ſubje&t though of little advan- . 
tage to the crown ; ready money in open market (when the 
' royal refidence was more permanent,” and ſpecie began to be 
plenty) being found upon experience to be the beſt proveditor 
of any. Wherefore by degrees the powers of purveyance have 
declined, in foreign countries as well as our own; and particularly 
were aboliſhed in Sweden by Guſtavus Adolphus, towards the be- 
ginning of the laſt century". And, with us in England, having 
fallen into diſuſe during the ſuſpenſion of monarchy, king Charles 
at his reſtoration conſented, by the ſame ſtatute, to reſign intirely 
| theſe branches of his revenue and power : and the parliament, in 
part of recompenſe, ſettled on him, his heirs, and ſucceflors, for 
ever, the hereditary exciſe of fifteen pence per barrel on all beer 
| and ale (old in the kingdom, and a proportionable ſum for certain 
_ Other liquors. So that this hereditary exciſe, the nature of which 
ſhall be farther explained in the ſubſequent part of this chapter, 
now forms the ſixth branch of his majeſty's ordinary revenue, 


VII. A 8EvenNTH branch might alſo be computed to have 
ariſen from wine licences ; or the rents payble to the crown by 
ſuch perſons as are licenſed to ſell wine by retale throughout 
England, except in a few privileged places. Theſe were firſt 
ſettled on the crown by the ſtatute 12 Car. I. c. 25. and, to- 
gether with the hereditary exciſe, made up the equivalent in 
value for the loſs ſuſtained by the prerogative in the abolition of 
the military tenures, and the right of pre-emption and purvey- 
ance : but this revenue was aboliſhed by the ſtatute 40 Geo. II. 
C. I9. and an annual ſum of upwards of 7000. per annum, wfſuing 
out of the new ſtamp duties impoſed on wine licences, was ſettled 

on the crown in it's ſtead. 
* Mod, Un, Hiſt, xxxiii, 220. 


VIII. An 


VIII. An eighth branch of the king's ordinary revenue is 
uſually reckoned to conſiſt in the profits ariſing from his foreſts. 
_ Foreſts are waſte grounds belonging to the king, repleniſhed with 
all manner of beaſts of chaſe or venary ; which are under the 
king's protection, - for the ſake of his royal recreation and de- 

light: and, to that end, and for preſervation of the king's game, 
there are particular laws, privileges, courts and officers belong- 
ing to the king's foreſts; all which will be, in their turns, ex- 
plained in the ſubſequent books of theſe commentaries. What 
we are now to confider are only the profits ariſing to the king 
from hence; which conſiſt principally in amercements or fines 
levied for offences againſt the foreſt-laws. But as few, if any, 
courts of this kind for levying amercements* have been held ſince 
_ 1632, 8 Car. I. and as, from the accounts given of the proceed- 
ings in that court by our hiſtories and law books *, nobody would 
Now Wiſh to ſee them again revived, it is needleſs (at leaſt in this 

place) to purſue this enquiry any farther. 


IX. Tue profits arifing from the king's ordinary courts of 
juſtice make a ninth branch of his revenue. And theſe confiſt 
not only in fines impoſed upon offenders, forfeitures of recog- 
nizances, and amercements levied upon defaulters ; but alſo in 
certain fees due to the crown in” a variety of legal matters, as, 
for ſetting the great ſeal to charters, original writs, and other fo- 
renſic proceedings, and for permitting fines to be levied of lands in 
order to bar entails, or otherwiſe to inſure their title. As none 

of theſe can be done without the immediate intervention of the 
| king, by himſelf or his officers, the law allows him certain per- 
quiſites and profits, as a recompenſe for the trouble he under- 
takes for the public. Theſe, in proceſs of time, have been almoſt 
all granted out to private perſons, or elſe appropriated to certain 
particular uſes: ſo that, though our law-proceedings are ſtill 


* Roger North, in his life of lord keeper the reftoration : but I have met with,no re- 
North, (43, 44.) mentions an eyre, or iter, port of it's proceedings. 
to have been held ſouth of Trent ſoon after * 1 Jones. 267 — 298, 
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loaded with their payment, very little of them is now returned 
into the king's exchequer; for a part of whoſe royal maintenance 
they were originally intended. All future grants of them how- 
ever, by the ſtatute 1 Ann. t. 2. c.7. are to endure for no longer 
time than the Rees life who grants them. 


Xx. A TENTH branch of the king” $ ordinary revenue, ſaid 
to be grounded on the confideration of his guarding and proteC&- 


Ing the ſeas from pirates and robbers, is the right to roya/ Aſh, 
which are whale and ſturgeon : and theſe, when either thrown 


aſhore, or ona near the coaſts, are the property of the king, 
on account * of their ſuperior excellence. Indeed our anceſtors 


| ſeem to have entertained a very high notion of the importance of 


this right; it being the prerogative of the kings of Denmark and 


the dukes of Normandy ” ; and from one of theſe it was probably 


derived to our princes. It is dow boon claimed and allowed in the 


ftatute de praerogativa regis" : and the moſt antient treatiſes of | 
law now extant make mention of it *; though they ſeem to have 


made a diſtinction between whale and ſturgeon, as was incident- 


ally obſerved 1 in a a former chapter”. 


XI. ANoTHER maritime revenue, and founded partly upon 
the ſame reaſon, is that of ſhipwrecks; which are alſo declared 


to be the king's property by the ſame prerogative ſtatute 17Edw. II. 


C.11, and were fo, long before, at the common law. It is worthy 
obſervation, how greatly the law of wrecks has been altered, 
and the rigour of it gradually ſoftened, in favour of the diſtrefled 


proprietors. Wreck, by the antient common law, was where 


any ſhip was Ioſt at ſea, and the goods or cargo were thrown upon 


the land ; in which caſe theſe goods, ſo wrecked, were adjudged 


to belong to the king: for it was held, that, by the loſs of the 


ſhip, all property was gone out of the original owner *. But this. 


© Plowd. 315. | * Bracton. /. 3. c. 3. Britton. c, Lo Fleta, 
» Stiernh. ae jure Suconum, 1.2. cr. 8. Gr. 1.1. c. 45 & 46. 

Couftum. cap. 17. I '? ch. 4. pag. 223. 

” 17 Edw, II. c. 11. z Dr & St. d. 2, c.51, 


_ 


was 
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was undoubtedly adding forrow to ſorrow, .and was conſonant 
_ neither to reaſon nor humanity. Wherefore it. was firſt ordained 
by king Henry I, that if any perſon eſcaped alive out of the ſhip. 
it ſhould be no wreck *; and afterwards king Henry II, by his 
_ Charter®, declared, that if on the coaſts of either England, Poictou, 
Oleron, or Gaſcony, any ſhip ſhould be diſtreſſed, and either 
man or beaſt ſhould eſcape or be found therein alive, the goods 
ſhould remain to the owners, if they claimed them within three 
months ; but otherwiſe ſhould be eſteemed a wreck, and ſhould 
| belong to the king, or other lord of the franchiſe. This was again 
confirmed with improvements by king Richard the firit ; who, 
in the ſecond year of his reign ©, not only eſtabliſhed theſe con- 
ceſſions, by ordaining that the owner, if he was ſhipwrecked and 
eſcaped, ** omnes res ſuas liberas et quietas haberet,” but alſo, that, 
if he periſhed, his children, or in default of them his brethren 
_ and ſiſters, ſhould retain the property; and, in default of brother 
or ſiſter, then the goods ſhould remain to the king *. And the 
_ law, ſo long after as the reign of Henry III, ſeems ſtill to have 
| been guided by the ſame equitable proviſions. For then it a dog 
| (for inſtance) eſcaped, by which the owner might be diſcovered, 
or if any certain mark were ſet on the goods, by which they 
might be known again, it was held to be no wreck ©. And this 
is certainly moſt agreeable to reaſon ; the rational claim of the 
king being only founded upon this, that the true owner cannot 
| be aſcertained. But afterwards, in the ſtatute of Weſtminſter 
_ the firſt *, the law is laid down more agreeable to the charter of 
_ king Henry the ſecond : and upon that ſtatute hath ſtood the legal | 
doctrine of wrecks to the preſent time. It enacts, that if any live 
thing eſcape (a man, a cat, or a dog; which, as in Brafton, are 
only put for examples®,) in this caſe, and, as it Hons. in this caſe 


A Spelz. Cod. apud Wilkins. 305. and ordered them to remain to the owners ; | 
» 26 May, 4.D. 1174. 1Rym. Foed. 36. adding this humane expoſtulation, ** 20d 
© Rog. Hoved, in Ric. 1, © enim jus habet fiſcus in aliena calamitate, ut 
© In like manner Conſtantine the great, ** de re tam ludtuo/a compendium fſedtetur ??? 
finding that by the imperial law the revenue * BraQt. /. 3. c. 3. 
of wrecks was given to the prince's treaſury f z Edw. I. c. 4. 
or fi/cus, reſtrained it by an edi (Cod,11.5.1.) © Flet. /.1, c. 44. 2 Inſt. 167, 
| | Non 2 _ only, 
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only, it is clearly not a legal wreck : but the ſheriff of the county 
is bound to keep the goods a year and a day (as in France for one 
year, agreeably to the maritime laws of Oleron ®, and in Holland 
for a year and an half) that if any man can prove a property in 
them, either in his own right or by right of repreſentation ', they 
ſhall be reſtored to him without delay; but, if no ſuch property 
be proved within that time, they then ſhall be the king's. If the 
goods are of a periſhable nature, the ſheriff may ſell them, and 
the money ſhall be liable in their ſtead ®. This revenue of wrecks 
is frequently granted out to lords of manors, as a royal fran- 
chiſe ; and if any one be thus entitled to wrecks in his own land, 
and the king's goods are wrecked thereon, the wing may clin | 
them at any time, even after the year and day. 


Ir is to be obſerved, that, in order to conſtitute a legal wreck, 
the goods muſt come to-land. If they continue at ſea, the law 
diſhinguiſhes them by the barbarous and uncouth appellations of 
jetſam, flotſam, and khgan. Jetlam is where goods are caſt into 
the ſea, and there fink and remain under water : flotſam is where 

_ they continue ſwimming on the ſurface of the waves : ligan 1s 
where they are ſunk in the ſea, but tied to a cork or buoy, in 
order to be found again ”. Theſe are alſo the king's, if no owner 
appears to claim them; but, if any owner appears, he is entitled 
to recover the poſſeflion. For even if they be caſt overboard, 
without any mark or buoy, in order to- lighten the ſhip, the 
owner is not by this act of neceſſity conſtrued to have renounced 
his property *: much leſs can. things ligan be ſuppoſed to be 

abandoned, fince the owner has done all in his power, to aflert 

_ and retain his property. Theſe three are therefore accounted ſo 
far a diſtin& thing from the former, that by the king's grant to a 
man of wrecks, things jetſam, flotſam, and ligan will not paſs *. 
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®5&. 28. | | nN Ouar enim res in tempeſlate, levanaae na- 

i 2 Inſt, 168. © mis cauſa, ejiciuntur, hae dominorum permanent. 

& Plowd. 166. | Duia palam eft, eas nen e anime tjici, quod 

! 2 Inſt. 168. Bro, br. tit. Wreck. quis habere ndlit, Inſt, 2.1, $. 48. 

® 5 Rep. 106, ® 5 Rep. 108. | | | 
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 WREcKs, in their legal acceptation, are at preſent not very 
frequent : it rarely happening that every living creature on board 


 perithes; and if any ſhould ſurvive, it is a very great chance, 


fince the improvement of commerce, navigation, and correſpon- 


dence, but the owner will be able to afſert his property within 


the year and day limited by law. And in order to preſerve this 
property entire for him, and if poſlble to prevent wrecks at all, 
our laws have made many very humane regulations; in a ſpirit 


quite oppoſite to thoſe ſavage laws, which formerly prevailed in 


all the northern regions. of Europe, and a few years ago were 
ſtill faid to ſubſiſt on the coaſts of the Baltic ſea, permitting the 


inhabitants to ſeize on whatever they could get as a lawful prize; 


or, as an author of their own expreſles it, © 7 naufragarum mſeria 
*« ef calamitate tanquam vultures ad praedam currere?®,” For by 
the ſtatute. 2 Edw. III. c.13. if any ſhip be loſt on the ſhore, 
and the goods come to land (fo as it be not legal wreck) they 
ſhall be preſently delivered to the merchants, they paying only. a 
reaſonable reward to thoſe that ſaved. and preſerved them, which 
is intitled /a/vage. Alſo by the common law, if any. perſons 
(other than the ſheriff) take any goods fo caſt on ſhore, which 
are not legal wreck, the owners might have a commiſſion to en- 
quire and find them out, and compel them to make reſtitution 9. 
And by ſtatute 12 Ann. ft.2. c.18. confirmed by 4 Geo. I. c.12. 
in order to aſſiſt the diſtreſſed,. and prevent the ſcandalous illegal | 


practices on ſome of our ſea coaſts, (too ſimilar to thoſe on the. 
| Baltic) it is enacted, that all head-officers and others of towns 


near the ſea ſhall, upon application made to them, ſummon as 
many hands as are neceſlary, and ſend them to the relief of any 


ſhip in diſtreſs, on forfeiture of 100/7. and, in caſe of afliſtance 


given, ſalvage ſhall be paid by the owners, to be aſſeſſed by three 


ay. neighbouring juſtices. All perſons that ſecrete any goods ſhall 


forfeit their treble value :. and.if they wilfully do any act whereby 


the ſhip is loſt or deſtroyed, by making holes in her, ſtealing her 


pumps, or otherwiſe, they are guilty of felony, without benefit 


? Stiernh. de jure Sucon, 1, 3. c.5. 4 F. N. B. 112. 
of 
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of clergy. Laſtly, by the ſtatute 26 Geo. IT. c. 19. plundering 
any veſſel either in diſtreſs, or wrecked, and whether any living 
creature be on board or not, (for, whether wreck or otherwiſe, 
it is clearly not the property of the populace) ſuch plundering, I 
ſay, or preventing the eſcape of any perſon that endeavors to ſave 
his life, or wounding him with intent to deſtroy him, or putting 
out falſe lights in order to bring. any. veſlel into danger, are all 
declared to be capital felonies ; in like manner as the deſtroying 
trees, ſteeples, or other ſtated ſeamarks, is puniſhed by the ſtatute 
8 Eliz, c.13. with a forfeiture of ro00/7. or outlawry. More- 
over, by the ſtatute of George II, pilfering any goods caſt aſhore 
is declared to be petty larceny ; and many other falutary regula- 
tions are made, for the more effectually preſerving ſhips of any 
nation in diſtreſs" 


XII. A TWELFTH branch of the royal revenue, the right + 
to mines, has it's original from the king's prerogative of coinage, 
in order to ſupply him with materials: and therefore thoſe mines, 
which are properly royal, and to which the king is entitled when 
found, are only thoſe of filver and gold*. By the old common 
law, if gold or filver be found in mines of baſe metal, according 
to the opinion of ſome the whole was a royal mine, and belonged 
to the king; though others held that it only did fo, if the quan- 
tity of gold or filver was of greater value than the quantity of 
baſe metal*. But now by the ſtatutes 1W. & M. ft.1. c. go. 
and 5W.& M. c.6. this difference is made immaterial ; it being 
enacted, that no mines of copper, tin, iron, or lead, ſhall be 
looked upon as royal mines, notwithſtanding gold or filver may 
be extracted from them in any quantities : but that the king, or 
perſons claiming royal mines under his authority, may have the 


By the civil law, to deſtroy perſons litan conſtitutions, puniſhed with the utmoſt 
ſhipwrecked, or prevent their ſaving the ſeverity all thoſe who negleGted to aſliſt any 
ſhip, is cap tal. And to ſteal even a plank ſhip in diſtreſs, or plundered any goods caſt 
from a velſlel in diſtreſs, or wrecked, makes on ſhore, ( Lindenbrog. Cod. LL. antiqu, 

| the party liable to an{wer tor the whole ſhip 146.715.) | 

and cargo. (FF. 47.9.3.) The laws alſo of * 2 Inſt. 577. 
the Wiſigoths, and the moſt early Neapo- * Plowd. 366, 
Y OTC, 


ore, ibs than tin-ore in the counties of Devon and Cornell) 
paying for the ſame a price ſtated in the at. This was an ex- 
tremely reaſonable law: for now private owners are not diſcou- 
raged from working mines, through a fear that they may be 
claimed as royal ones; neither does the king depart from the juſt 
rights of his revenue, fince he may have all the precious metal 
contained in the ore, paying no more for it than the value of the 
baſe metal which it is ſuppoſed to be; to which baſe metal the 
land-owner is by reaſon and law entitled. 


XIII. To the fame original may in part be referred the re- 
| venue of treaſure-trove (derived from the French word, rover, 
to find) called in Latin theſaurus inventus, which is where any 
money or coin, gold, filver, plate, or bullion, is found hidden 7 
the earth, or other private place, the owner thereof being un- 
known; in which cafe the treaſure belongs to the king : but if 
he that hid it be known, or afterwards found out, the owner 
and not the king 1s entitled to it ®. Alſo if it be found in the 
ſea, or upon the earth, it doth not belong to the king, but the 
finder, if no owner appears ”. So that it ſeems it is the hiding, 
- Not the abandoning of it, that ſows the king a property : Bratton * 
defining it, in the words of the civilians, to be © vetus depojitio 
6s pecuniae.” This difference clearly ariſes from the different in- 
tentions, which the law implies in the owner. A man, that hides 
his treaſure in a fecret place, evidently does not mean to relin- 
quiſh his property ; but reſerves a right of claiming it again, 
when he ſees occaſion; and, if he dies and the ſecret alſo dies 
with him, the law gives it the king, in part of his royal revenue.. 
| But a man that ſcatters his treaſure into the ſea, or upon the 
- public ſurface of the earth, is conſtrued to have abſolutely aban- 
_ doned his property, and returned it into the common ſtock, with- 
out any intention of reclaiming it; and therefore it belongs, as- 
in a ſtate of nature, to the firſt occupant, or finder ; unleſs the 
owner appear and ailert his right, which then proves that the loſs 
was by accident, and not with an intent to renounce his property. 
v 23. Inft. bs Dalt.. Sheriffs. ce, 16, 4, 36:6:3c $44 
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FoRMERLY all treaſure-trove belonged to the finder? ; as was 


alſo the rule of the civil law*. Afterwards it was judged expe- 


dient for the purpoſes of the ſtate, and particularly for the coinage, 
to allow part of what was ſo found to the king ; ; which part was 
aſſigned to be all hidden treaſure; ſuch as is caſually loft and un- 
claimed, and alſo ſuch as is defignedly abandoned, ſtill remaining 
the right of the fortunate finder. And that the prince ſhall be 


entitled to this hidden treaſure is now grown to be, according to 
Grotius *, *©* jus commune, et quaſi gentium-:” for it is not only ob- 


ſerved, he adds, in England, but in Germany, France, Spain, 
and Denmark. The finding of depoſited treaſure was much more 
frequent, and the treaſures themſelves more conſiderable, in the 
infancy of our conſtitution than at preſent. - When the Romans, 
and other inhabitants of the reſpe&ive countries which compoſed 
their empire, were driven out by the northern nations, they con- 
cealed their money under-ground ; with a view of reſorting to it 
again when the heat of the irruption ſhould be over, and the in- 


vaders driven back to their deſarts. But, as this never happened, 


the treaſures were never claimed ; and on the death of the owners 
the ſecret alſo died along with them. The conquering generals, 
being aware of the value of theſe hidden mines, made it highly 
penal to ſecrete them from the public ſervice. In England there- 
fore, as among the feudiſts *, the puniſhment of ſuch as concealed 
from the king the finding of hidden treaſure was formerly no leſs 


than death ; but now it is only fine and impriſonment ©. 


XIV. Wailrs, bona waviata, are goods ſtolen, and waived | 


' or thrown away by the thief in his flight, for fear of being ap- 


prehended. Theſe are given to the king by the law, as a puniſh- 
ment upon the owner, for not himſelf purſuing the felon, and 
taking away his goods from him ©. And therefore if the party 
robbed do his diligence immediately to follow and Reneny the 


7 BraQton, /. 3+ £. 3+ 3Inſt, 133. d(lanv. /. 1. © 4. Crag. 1 1,16, 40, 

4 PFE.01» 1+ $7; c.z Inſt, 133. 

* dejur, b, & p. 1.2. c.8, $.7. | * Cro, Eliz, 694. | 
| OR thief 
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thief (which is called making freſh fair) or do convitt him after- 
wards, or procure evidence to convict him, he ſhall have his 
goods again*. Waived goods do alſo not belong to the king, till 
ſeiſed by ſomebody for his uſe; for if the party robbed can ſeiſe 
them firſt, though at the diſtance of twenty years, the king ſhall 
_ never have them*. If the goods are hid by the thief, or left any 
where by him,:ſo that he had them not about him when he fled, 
and therefore did not throw them away in his flight ; theſe alſo 
are not bona waviata, but the owner may have them again when 
he pleaſes*. The goods of a foreign merchant, though ſtolen 
and thrown away in flight, ſhall never be waifs* : the reaſon 


| whereof may be, not. only for the encouragement of trade, but 


alſo becauſe there is no wilful default in the foreign merchant's 
not purſuing the thief, he being generally a firanger to our TOs 
our uſages, and our language. | 


XV. EsTRAYS are ſuch valuable animals as are found wan- 
dering in any manor or lordſhip, and no man knoweth the owner 
of them; in which caſe the law gives them to the king as the gene- 
| ral owner and lord paramount of the ſoil, in recompence for the 
damage which they may have done therein; and they now moſt 
commonly belong to the lord of the manor, by ſpecial grant from 
the crown. But in order to veſt an abſolute property: in. the king 
or his grantees, they muſt be proclaimed in the church and two 
market towns next adjoining to the place where they are found; 
and then, if no man claims them, after proclamation and a year 
and a day pafled, they belong to the king or his ſubſtitute with- 

_ out redemption ';. even though the owner were a minor, or un- | 
der any « other legal incapacity *. A proviſion fimilar to which ob- | 
| tained in the old Gothic conſtitution, with regard to all things 
| that were found, which were to be thrice proclaimed, primum 
coram comtibus et viatoribus obvs, deinde in proxima villa vel pago, 


* Finch, L, 212, oe | Mir, c. 3- $. 19. 
LN / ©” OS k c Rep.108, Bro. Abr. tit. Eftray. Cro. 
5 Rep. 109. | Eliz. 716, = 


_Þ Fitzh. Abr, tit, Efray.1. 3 Bulftr, 19. : 
O o poſtremo 
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poſtremo coram ecchfia vel judicio: and the xmage of a year was al- 
tawed for the owner to reclaim his property. If. the owner 
claims them within the year and day, he muft pay the charges of 
finding, keeping, and proclaiming them ®. The king or lord 
has no property till the year and day paſſed : for if a lord keep- 
eth an eſtray three quarters of a year, and within the year it 
| Rirayeth again, and another lord getteth it, the firft lord cannot 
take it again”. Any beaſt may be an eftray, that is by nature 
tame or reclaijmable, and m which there is a valuable property, 
as ſheep, oxen, ſwine, and horſes, which we in general call 
cattle; and fo Fleta © defines it, prcuy vagans, quod nullus petit, 
 fequitur, vel advocat. For animals upon which the law fets no 
value, as a dog or cat, and animals ferae naturar, as a bear or 
wolf, cannot be conſidered as eſtrays. So ſwans may be eftrays, 
but not any other fowl? ; whence they are faid to be royal fowl. 
The reaſon of which diſtinCtion ſeems to be, that, cattle and ſwans 
| being of a reclaimed: nature, the owner's property in them is not 
| loft merely by their temporary eſcape ; and they alſo, from their 
Intrinſic value, are a ſufficient pledge for the expenſe of the lord 

of the franchiſe in keeping them the year and day. For he that 

takes an eſtray is bound, ſo Tong as he keeps it, to find it in pro- 
viſions and keep it from damage; and may not ufe-it by way of 
labour, but is Hable to an action for ſo doing ©. Yet he may” milk 
a cow, or the like, for that tengs-1 to the rubs; and 1 is for 
the benefit of the animal”. © 


Bexs1Des the dr reaſons before given why the king 
ſhould have the ſeveral revenues of royal fiſh, ſhipwrecks, treafure- 
trove, waifs, and eſtrays, there is alſo one general reaſon which 

| Holds for them all; and that is, becauſe they are bona vacantia, 
_ or goods in which no one elſe can claim a property. And there-_ 
fore by the law of nature they belonged to the firſt ores or 


1, Stiernh. de jur. Gothor, I. 3. c.5, p + Kew; I7. 
* OS: x 79. 7 q ; wg Abr. 889. 
inc I 77. 7 Cro. Jac, 147. | 
*® 1; 6-43: | | * Cro, Jac, 148, Noy. 119. 
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finder ; and & contiaued. under the imperial law. But; in ſett- 
ling the modern conſtitutions of moſt of the governments in 
Europe, it was thought proper (to prevent that ſtrife and con- 
tention, which the mere title of occupancy is apt to create and 
continue, and to provide for the ſupport of public authority in a 
manner the leaſt burthenſome to individuals) that theſe rights 
ſhould be annexed to the ſupreme power by the poſitive laws of 
the ſtate. And © it came to paſs that, as BraQton exprelles it ', 
haec, quae nulimus in bonis ſunt, et olim furrunt mventorts de Jure 
 natarali, Jam rarer pricey de Jure gentium.. 


XVI. Tus next branch of the king' $ — revenue confiſts 
in forfeitures of lands and goods for offences ; bona confiſcata, as 
| they are called by the civilians, becauſe they belonged to the f&/cus 
or imperial treaſury; or, as our lawyers term them, for:sfata, 
that is, ſuch whereof the property is gone away and departed from 
| the owner. The true reaſon and only ſubſtantial ground of any 
forfeiture for crimes conſiſt in this; that all property is derived 
_ from ſociety, being one of thoſe civil rights which are conferred 
upon individuals, in exchange for that degree of natural freedom, 
which every man muſt ſacrifice when he enters into ſocial com- 
munities. If therefore a member of any national community 
_ violates the fundamental contraft of his affociation, by tranſ- 


__ greſling the municipal law, he forfeits his right to ſuch privileges 


as he claims by that contract; and the ſtate may very juſtly re- 
lume that portion of property, or any part of it, which the laws 
| have before aſſigned him. Hence, in every offence of an atro- 


|  <ious kind, the laws of England have exadted a total confiſcation 
of the moveables or perſonal eſtate; and in many caſes a.perpe- 


tual, in others only a temporary, loſs of the offender's immove- 
ables or landed property ; and have veſted them both in the king, 
' who is the perſon ſuppoſed to be offended, being the one viſible 
magiſtrate in whom the majeſty of the public refides. The parti- 
culars of theſe forfeitures will be more properly recited when we 
treat of crimes and miſdemeſnors. I therefore only mention them 


$ [, 0 6 3. | | 
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here, for the ſake of regularity, as a' part of the cenſus regalis; 
and ſhall poſtpone for the preſent the farther conſideration of all 
forfeitures, excepting one ſpecies only, which ariſes from the 
misfortune rather than the crime of the owner, and is called a 
HONG. a He STE 


| B y this is meant whatever perfonal chattel i is the ;minediate 
occaſion of the death of any reaſonable creature ; which is for- 
feited to the king, to be $+..4IEY to pious uſes, and diſtributed in 
alms by his high almoner®; though formerly deſtined to a 
more ſuperſtitious purpoſe. It ſeems to have been originally de-_ 
ſigned, in the blind days of 'popery, as an expiation for the fouls 
of ſuch as were ſnatched away by ſudden death; and for that 
purpoſe ought properly to have been given to holy church *; in 
the ſame. manner, as the apparel of a: ſtranger who was found 
dead was applied to purchaſe maſſes for the good of his ſoul. 
And this may account for that rule of law, that no deodand is 
due where an infant under the years of diſcretion 1s killed by a 
fall from a cart, or horſe, or the like, not being in motion *; 
whereas, if an adult perſon falls from thence and is killed, the 
thing ' is certainly forfeited. For the reaſon given by fir Matthew 
Hale ſeems to be very inadequate, vis. becauſe an infant is not 
able to take care of himſelf : for why ſhould the owner fave his 
forfeiture, on account of the imbecillity of the. child, which 
ought rather to have made him more cautious to prevent any ac- 
cident of miſchief? The true ground of this rule ſeems rather 
| to be, that the child, by reaſon of it's want of diſcretion, is 
_ preſumed incapable of actual fin, and therefore needed no deo- 
dand to purchaſe propitiatory maſſes : but every adult, who dies 
1n actual fin, ſtood in need of ſuch atonement, according to the 
Humane ſuperſtition of the founders of the Rogue law. ' 


THrvs ſtands the TROY if a ceifon he killed by a fall from: a 


thing ſtanding ſtill. But if a horſe, or ox, or other animal, of 


» 1 Hal. P, C: 419. Fleta. of eee P. C. 20, 21; | 
” Fitzh. Abr. tit, Enditement. pl. 27. Staunk, -' " 3 nk. $7 1 Hal. P. C, 422. 
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his own motion, kill as well an infant as an adult, or if a cart 
run over him, they ſhall in either caſe be forfeited as deodands? ; 
which is grounded upon this additional reaſon, that ſuch minfor- 
tunes are in part owing to the negligence of the owner, and there- 
fore he is properly puniſhed by ſuch forfeiture. A like puniſh- 
ment 1s in like caſes inflicted by the moſaical law * : *«< if an ox 
« gore a man that he die, the ox ſhall be ſtoned,- and his fleſh 


| _ & ſhall not be eaten.” And among the Athenians *, whatever was 


the cauſe of a man's death, by falling upon him, was extermi- 
nated or caſt out of the dominions of the republic. Where a 
thing, not in motion, is the occaſion of a man's death, that part 
only which is the immediate cauſe is forfeited ;. as if a man be 
_ climbing up a wheel, and is killed by falling from it, the wheel 
alone is a deodand®*: but, wherever the thing is in motion,. not 
only that part which immediately gives the wound, (as the wheel, 
which runs over his body) but all things which move with it and 
help to make the wound more dangerous (as the cart and loading, 
which increaſe the preſſure of the wheel) are forfeited ©. It mat- 
ters not whether the owner were concerned in the killing or not ; 
for if a man kills another with my ſword, the ſword is forfeited * 
as an accurſed thing *. And therefore, in all indictments for homi- 
cide, the inſtrument of death and the value are preſented and 
found by the grand jury (as, that the ſtroke was given with a 
certain penknife, value ſ{ixpence) that the king or his grantee may 
claim the deodand : for it is no deodand, unleſs it be preſented 
as ſuch by a jury of twelve men *. No deodands are due for ac- 
_ cidents happening upon the high ſea, that being out of the juriſ- 
diction of the common law : but if a man falls from a boat or 


y Omnia, quae movent ad mortem, ſunt Deo tatur ; wel ex aedibus meis cadat, wel incidat 
danda. BraQon. 1.3. c.5. in puteum meum, quantumwis tetum et munitum, 
= Exod. Xx1. 28. vel in cataraftam, et ſub molendino meo con- 
2 Aeſchin. \contr. Cteſiph. 7 _ fringatur, ipJe aliqua mula pletar;. ut in 
>. 1 Hal. P. C422... parte infelicitatis meae ' numeretur, habuife vel 


© '3 Hawk. P.C. c. 26. aedificaſſe aliquod quo homs periret. Stiernhook mn 
© A ſimilar rule obtained among the an- ge jure Goth. 1.3. c. 4. | 

tient Goths. 87 quis, me neſciente, quocunque © DF & St. d.2, G51. 

meo tela wel inflrumento in perniciem ſuam abu> *f 3 Inſt. 57. 
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ſhip in freſh water, and is drowned, it hath been aid, that the. 


veſſel and cargo are in ſtriftneſs of law a deodand®. But juries 
have of late very frequently taken upon themſelves to mitigate 
theſe forfeitures, by finding only ſome trifling thing, or part of 
an intire thing, to have been the occafion of the death. And in 
ſuch caſes, although the finding of the jury be hardly warrant- 


_ able by law, the court of king's bench hath generally refuſed to 


interfere on behalf of the lord of the franchiſe, to afiſt ſo odious 


A claim * L 


DeoDAND s, and forfeitures in general, as well as wrecks, 
treaſure trove, royal fiſh, mines, waifs, and eftrays, may be granted 


by the king to particular ſubjeas, as a royal franchiſe : and in- 
deed they are for the moſt part granted out to the lords of manors, 


or other liberties ; to the perverſion of their original defign. 


XVII. AnoTHER branch of the king's ordinary revenue 


ariſes from eſcheats of lands, which happen upon the defe& of 
Heirs to ſucceed to the inheritance ; whereupon they in general 


revert to and veſt in the king, who is eſteemed, in the eye of the 
law, the original proprietor of all the lands in the kingdom 
But the diſcuſſion of this topic more properly belongs to the ſe- 
cond book of theſe commentaries, wherein we ſhall particularly 
conſider the manner in which lands may be acquired or loſt by 


eſcheat. 


XVIIL. I PROCEED dizrelore to the a and laſt 
branch of the king's ordinary revenue ; which conſiſts in the 


cuſtody of idiots, from whence wg ſhall be naturally led to con- 
fider alſo the cuſtody of lunatics. 


AN idiot, oy nament fool, is one that hath had no underſtand- 


ing from his nativity ; and therefore is by law preſumed never 


likely to attain any. For which reaſon the cuſtody of him and 
s 3Inft.8, 1 Hal, P,C. 423. Molloy de _ d Foſter of homicide, 266, | 


Jur. maritim. 2, 225. 


of 
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of his lands was formerly veſted in the lord of the fee; (and 
therefore ſtill, by ſpecial cuſtom, in ſome manors the lord ſhall 
have the ordering of idiot and tunatic copyholders*) but, by rea- 
fon of the manifold abuſes of this power by fubje&ts, it was at 
laſt provided by common conſent, that it ſhould be given to the. 
king, as the general conſervator of his people, in order to pre- 
vent the idiot from waſting his eſtate, and reducing himſelf and 
his heirs to poverty and diſtreſs *: this fiſcal prerogative of the 
king is declared in parliament by ſtatute 17 Edw. IE. c.g, which 
dire&s (im afirmance of the common law ',) that the king ſhall. 
have ward of the lands of natural fools, taking the profits with- 
out waſte or deſtruction, and ſhall find them neceflaries ; and af- 
_ ter the death. of ſuch! idiots he ſhall render the eſtate. to the heirs ; 


in order to prevent ſuch idiots from aliening their lands, and their 
heirs from: OI dlinherned, 


By the old: common law hw 18 a writ - Jiata potuatk to 

enquire whether a man be an idiot or not”: which muſt be 
tried by a jury' of twelve men; and, it they find him purus 7diota, 
the profits of his lands, and the cuſtody & his perſon may be. 
granted by the king to ſome ſubje&t, who has intereſt enough to. 
obtain: them *. This branch of the revenue hath been long con- 
| fidered as a hardihip upon private families; and ſo long ago as 
in the 8 Jac. I. it was under the conſideration of parliament, 
to veſt this cuſtody in the relations of the party, and to ſettle an, 
equivalent on the crown in lieu of it; it being then propoſed to 
ſhare the ſame fate with the ſlavery of the feodal tenures, which 


has been fince aboliſhed'*. Yet few inſtances can be given of the 


oppreflive exertion of it, fince it ſeldom happens that a'jury finds 
a man an idiot @ nativitate, but only non compos mentis from ſome 
particular time ; ; which has : an | operation very difterent in point of 

_ hw. | 
i Flet. J. 1, c. 11. $. 10. 4:3, 4, "a power, though of las: very rarely 


i Dyer. 302. Hutt. 17. ' Noy, 27. exerted, is ſtill alluded to in common ſpeech, 
& F. N. B. 232. | | by that uſual expreflion of 4egging a man. 
L 4 Rep. 126, ; _ for a fool. 


m. F,N. B. 232. | * 4Inſt, 203. Com, Journ, 1610. 
| | A MAN. 
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A MAN is not an idiot”, if he hath any glimmering of rea- 

ſon, ſo that he can tell his parents, his age, or the like common 

' matters. But a man who is born deaf, dumb, and blind, is looked 

upon by the law as in the ſame ſtate with an idiot 1; he being 

_ ſuppoſed incapable of any underſtanding, as wanting all thoſe 
fenſes which furniſh the human mind with ideas. 


A LUNATIC, or 109 compos mentis, is one who hath had un- 
derſtanding, but by diſeaſe, grief, or other accident hath loſt the 
uſe of his reaſon. A lunatic is indeed properly one that hath lu- 
cid intervals; ſometimes enjoying his ſenſes, and ſometimes not, 
and that frequently depending upon the change of the moon. 
But under the general name of non compos mentis (which fir Ed- 
ward Coke ſays is the moſt legal name*) are comprized not only 
lunatics, but perſons under frenzies ; or who loſe their intelle&s 


by diſeaſe; thoſe that grow deaf, dumb, and blind, not being 
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: born ſo; or ſuch, in ſhort, as are judged by the court of chancery 

5 incapable of conduting their own affairs. To theſe alſo, as well 
b:. SL as idiots, the king is guardian, but to a very different purpoſe. 
TG: | For the law always imagines, that theſe accidental misfortunes 
J | gs may be removed ; and therefore only conſtitutes. the crown a 
4 j/ truſtee for the unfortunate perſons, to protect their property, and 
* to account to them for all profits received, if they recover, or 


after their deceaſe to their, repreſentatives. And therefore it is 
: declared by the ſtatute 17 Edw. II. c.1io. that the king ſhall 
= provide for the cuſtody and ſuſtentation of lunatics, and preſerve 
their lands and the profits of them, for their uſe, when they 
come to their right-mind : and the king ſhall take nothing to his 
own uſe; and if the parties die in ſuch eſtate, the reſidue ſhall 
be diſtributed for their ſouls by the advice of the ordinary, and 
of courſe ( by the ſubſequent amendments of the law of admi- 
niſtrations) ſhall now go to their executors or adminiſtrators. 


*R SE. * 1.Inkt, 246. 
un 1 Co, Litt. 42. Fleta, /. 6. c.40. 


Tae 
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Tex method of proving a perſon non compos is very fimilar to 
that of proving him an idiot. The lord chancellor, to whom, 
by ſpecial authority from the king, the cuſtody of idiots and 
lunatics is intruſted*, upon petition or information, grants a com- 
miſſion in nature of the writ de idiofa inquirendo, to enquire into 
the party's ſtate of mind; and if he be found non compos, he 
uſually commits the care of his perſon, with a ſuitable allowance 
for his maintenance, to ſome friend, who is then called his com- 
mittee. However, to prevent ſiniſter praCtices, the next heir is 
| ſeldom permitted to be this committee of the perſon ; becauſe it 

is his intereſt that the party. ſhould die. But, it hath been ſaid, 

there lies not the ſame objection againſt his next of kin, provided 
he be not his heir ; for it is his intereſt to preſerve the lunatic's 
life, in order to increaſe the perſonal eſtate by ſavings, which he 
or his family may hereafter be entitled to enjoy *. The heir is 
generally made the manager or committee of the eſtate, it being 
clearly his intereſt by good management to keep it in condition ; - 
accountable however to the court of chancery, and to the x07: 


compos himſelf, if he recovers ; or * otherwiſe, to his admini- . 
ſtrators. 


IN this care of idiots and lunatics the civil law agrees with 

ours ; by aſſigning them tutors to protect their perſons, and cu- 
| rators to manage their eſtates. But in another inſtance the Ro- 
man law goes much beyond the Engliſh. For, if a man by no- 
torious prodigality was in. danger of waſting his eſtate, he was 
looked upon as nor compos, and committed to the care of curators 
or tutors by the praetor”*. And by the laws of Solon ſuch pro- 
_ digals were branded with perpetual infamy ”. But with us, when 
a man on an inqueſt of idiocy hath been returned an unthrift and 


* 3ÞP. W", 108. © pando profundit, curatorem ei dare, exemplo 

t 2ÞP. W®. Bad. | furiofi: et tamdiu erunt ambo in curatione, 

u Solent praetores, i talem  hominem inve- quamdiu wel furious 'fanitatem, wel ille ry 
nerint, qui neque tempus neque finem expenſa- mores, receperit. FR27. 10.1. 
rum habet, ſed bona ſua dilacerando et difſi- vw Potter, Antiqu. b. I. C. 26. 


P Þ | | not 
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not an 7diot*, no farther proceedings have been had. And the 
propriety! of the ;pra&tice-itfelf ſeems to be- very queſtionable. It 
was doubtleſs''an excellent method' of - benefiting + the individual, 
and of ' preſerving eftates in families ; but it hardly feems calcu-. 
hted)for the genius of a freemation, who claim and-exerciſe the 
liberty of uſing their own Property as: they pleafe. *<* S7c wutere 
© tu0, 'ttalienmm\non laedas,” is the: only reſtriion our laws have 
given 'with' regard to oeconomical -pradence. And the frequent 
circulation and*transfer of lands and'other-property, which can- 
not be effeted without extravagance-fomewhere, are perhaps not 


alittle conducive towards ——_y our Thixed: conſtitution 1 in-it's 
due health and go. 


Ta I's niay” ſuffice fora ſhort view of the king s ordinary re- 
venue, or the iproper patrimony of the crown ; which was very 
large 'formerly, 'and - capable of being increaſed to'a magnitude 
_ truly formidable : 'for there'are very few eſtates in the kingdom, 
_ that have-not, /at ſome period cor -other ſince the Norman con- 


queſt, been veſted'in'the hands of the king by forfeiture, eſcheat, 


or/otherwiſe. But, [fortunately for the liberty of the ſubje&, this 
hereditary landed revenue, by a ſeries of improvident manage- 
ment, is ſunk almoſt to nothing ; and the caſual profits, arifing 
from the other branches of the cenſus regalis, are likewiſe almoſt 
all of ithem alienated from 'the crown. In order to ſupply the 
deficiences of which, we are now obliged 'to have recourſe to 
new .methods of raiſing .money, unknown'to'our early anceſtors ; 
 which+methods- conſtitute the king's extraordinary revenue. For, 
the public patrimony being got into the hands of private ſub- 
jects, it 1s but reaſonable that private contributions ſhould ſupply 
the public ſervice. Which, though it 'may perhaps fall harder 
-upon ſome individuals, whoſe anceſtors -have had no ſhare in the 
general plunder, than upon others, yet, taking the nation through- 
out, it amounts to nearly the ſame; provided the gain by the 
extraordinary, ſhould appear to be no greater than the loſs by the 
ordinaryg revenue, And perhaps, if every gentleman in the wing 


* Bro, at: tit. Ideot. 4. 
dom 
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dom; was to. be. ſtripped. of ſuch. of: his lands; as were: formerly 
the -property,of . the. crown.z was. to. be; again ſubject 'to the in-. 
conveniences of [purveyance- and. pre-emption, the oppreſſion. of 
foreſt laws, and: the ſlavery of feodal:tenures ; ; and was to reſign - 
into the king's, hands all. his royal franchiſes of. waifs, wrecks, . 


_ eltrays, treaſure-trove, mines, deodands,,forfeitures, and-thellike : 


he would-find himſelf a.greater loſer, than: by: paying//his guota:: 
.to ſuch. taxes, as are -neceflary; to; the ſupport of government. 
The, thing, therefore to. be. wiſhed and: aimed: at. in a land: of li- | 
| berty, is by.no- means: the- total abolition: of- taxes, which: would-/ 
draw after it very pernicious conſequences, and the. very ſuppo=-. 
ſition of which is the height of political abſurdity. For as the 
true idea of government and magiſtracy- will be found-to confiſt 
In this, that ſome few men are deputed by many others to: preſide-- 
over public affairs, ſo that individuals may the better: be en» 

abled to attend their private concerns; it is neceſlary that thoſe 
_ Individuals ſhould be bound to contribute a portion of their pri- 

vate_ gains, in order to ſupport that government, and reward: that 
magiſtracy, which protefts them in the enjoyment of- their re-. 
ſpective properties. But the things to be aimed at are wiſdom and! 

moderation, not only in granting, but alſo in the. method of rai». 

ſing, the neceflary ſupplies ; by contriving to do both in ſuch a 
manner as may be moſt conducive to the national welfare, and at 
the ſame time moſt conſiſtent with oeconomy and the liberty of- 
| the ſubjet; who, when properly taxed, contributes only, as was 


before obſerved ?, ſome part of his property, in order to enjoy. 
the reſt. 


Ta ESE | extraordinary grants are uſually called by the ſynony- 
 mous names of aids, ſubſidies, and ſupplies; and are granted, 
we have formerly ſeen *, by the commons of Great Britain,. in 
parliament aſſembled : who, when they have voted a ſupply to his 
majeſty, and ſettled the guantum of that ſupply, uſually reſolve 
themſelves into what is called a committee of ways and means, 
to conſider of the ways and means of raiſing the ppt ſo voted. 


Y pag. 281, | z pag. 169. Bat | 
P p 2 And 
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And in this committee every member (though it is looked upon 

as the peculiar province of the chancellor of the exchequer) may 
Propoſe ſuch ſcheme of taxation as he thinks will be leaſt detri- 
mental to the public. The reſolutions of this committee (when 
approved by a vote of the houſe) are in general eſteemed to be 
(as it were) final and concluſive. For, though the ſupply can- 
not be actually raiſed upon the ſubject till direted by an a& of 
the whole parliament, yet na monied man will ſcruple to advance 
to the government any quantity of ready caſh, on the credit of a 


bare vote of the houſe of commons, though no law be yet paſſed 
to SEANIRA it. 


TH taxes, which are raiſed upon the ſubje&, are either an- | 


nual or perpetual. The uſual annual taxes are thoſe upon land 
and malt. 


I. Taz land tax, in it's modern ſhape, has ſuperſeded all the 
former methods of rating either property, or perſons in reſpect of 
their property, whether by tenths or fifteenths, ſubſidies on land, 
hydages, ſcutages, or talliages ; a ſhort explication of which will 
greatly aſſiſt us in underſtanding our antient laws and hiſtory. 


Twras and fifteenths , were temporary aids iſſuing out of 
perſonal property, and granted to the king by parliament. They 
. were formerly the real tenth or fifteenth part of all the moveables 
belonging to the ſubject ; when ſuch moveables, or perſonal eſ- 
tates, were a very different and a much leſs confiderable thing 
than what they uſually are at this day. Tenths are ſaid to have 
been firſt granted under Henry the ſecond, who took advantage 
of the faſhionable zeal for croiſades to introduce this new taxa- 
tion, 1n order to defray the expenſe of a pious expedition to Pa- 
 leſtine, which he really or ſeemingly had projeed againſt Sala- 
dine emperor of the Saracens; whence it was originally denomi- 
nated the Saladine tenth *. But afterwards fifteenths were more 
uſually granted than tenths. Originally the amount of theſe taxes 
* 2 Inſt. 77, 4 Inſt. 34. d Hoved, 4.D. 1188, Carte. i. 719. Hume. i. 329. 
was 
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was uncertain, being levied by aſſefſments new made at every freſh. 


grant of the commons, a commiſſion for which is preſerved by 


Matthew Paris*: but it was at length reduced to a certainty in the 


_ eighth yearof Edward III, when, by virtue of the king's commiſſion, 
_ new taxations were made of every townſhip, borough, and city 
in the kingdom, and recorded in the exchequer ; which rate was,. 


at the time, the fifteenth part of the value of every townſhip, 


the whole amounting to about 290007. and therefore it ſtill kept 
up the name of a fifteenth, when, by the alteration of the value 


of money and the encreaſe of perſonal property, things came to 
| be in a very different ſituation. So that when, of later years, the 


commons granted the king a fifteenth, every pariſh in England 
immediately knew their proportion of it; that is, the ſame identical 
ſum that was aſſeſſed by the ſame aid in the eighth of Edward III ; 


and then raiſed it by a rate among themſelves, and returned it 


into the royal exchequer. 


TH other antient levies were in the nature of a modern land 


tax: for we may trace up the original of that charge as high as. 


to the introduction of our military tenures ©; when every tenant 
of a knight's fee was bound, if called upon, to attend the king 
in his army for forty days in every year. But this perſonal at- 


tendance growing troubleſome in many reſpes, the tenants found 
means of compounding for it, by firſt ſending others in their 


ſtead, and in proceſs of time by making a pecuniary ſatisfaction. 
to the crown in lieu of it. This pecuniary fatisfaCtion at laſt came 
to be levied by afleſlments, at ſo much for every knight's fee, 
_ under the name of ſcutages; which appear to have been levied 
for the firſt time in the fifth year of Henry the ſecond, on ac- 
count of his expedition to Toulouſe, and were then (I appre-- 
hend) mere arbitrary compoſitions, as the king and the ſubject 


could agree. But this precedent being afterwards abuſed into a 


means of oppreſlion, (by levying ſcutages on the landholders by 
the royal authority only, whenever our kings went to WAI, IN Or= 


6 4. D. 1232. | 4 See the ſecond book of. theſe commen- 


der 


tartes. 
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der to hire mercenary troops and pay their contingent expenſes) 
it became thereupon a matter of national COMPINIRE 3 z and king 
John was obliged to promiſe in his magna. carta*, that no ſcutage 
ſhould be impoſed without the conſent of the common council 
of the realm. This clauſe was indeed omitted in the charters of 
Henry III, where * we only find it ſtipulated, that ſcutages ſhould 
be taken as they were uſed to be in the time of king Henry the 
ſecond. Yet afterwards, by a variety of ſtatutes under Edward I 
and his grandſon *, it was provided, that the king ſhall not take 
any aids or taſks, any talliage or tax, but by common aſſent 
of the great men and commons in parliament. 


OF the ſame nature with ſcutages upon knights-fees were the 
aſleſſments of hydage upon all other lands, and of talliage upon 
cities and burghs®. But they all gradually fell into diſuſe, upon. 
the introduction of ſubſidies, about the time of king Richard IT. 
and king Henry IV. Theſe were a tax, not immediately impo- 
ſed upon property, but upon perſons in reſpect of their reputed 
eſtates, after the nominal rate of 4s. in the pound for lands, and 
2 5. 6d. for goods; and for thoſe of aliens in a double propor- 
tion. But this aſſeſſment was alſo made according to an antient 
valuation ; wherein the computation was ſo very moderate, and 
| the rental of the kingdom was ſuppoſed to be ſo exceeding low, 
that one ſubſidy of this ſort did not, according to ſir Edward 
 Coke*, amount to more than 70000 /. whereas a modern land 
tax at the ſame rate produces two millions. It was antiently the 
rule never to grant more than one ſubſidy, and two fifteenths at 
a time ; but this rule was broke through for the firſt time on a 
very preſſing occaſion, the Spaniſh invaſion in 1588 ; when the 
parliament gave queen Elizabeth two ſubſidies and four fifteenths. 
Afterwards, as money ſunk in value, more ſubſidies were given ; 
and we have an inſtance in the firſt parliament of 1640, of the 

king's defiring twelve ſubſidies of the commons, to be levied in 


* 266; $4; 6.1. 14 Edw.IH. 2. c.. 
f 9 Hen. III. c., 37+ | | h Madox, hift. exch, 480, 
8 25Edw.l. c.5 & 6. 34 Edw.I. it. 4. i 4 Inſt. 33, 
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three years; which was looked upon as a ſtartling propoſa) : though 
| lord Clarendon tells us*, that the ſpeaker, ſerjeant Glanvile, made 
it manifeſt to the houſe, how very inconfiderable a ſum twelve 
ſubſidies amounted to, by telling them he had computed what he 
was to pay for them; and, when he named the ſum, he being 
known to be poſſeſſed of a great eſtate, it ſeemed not worth any 
farther deliberation. And indeed, upon calculation, we ſhall find, 
that the total amount of theſe twelve ſubſidies, to be raiſed in 


three years, 1s leſs than what is now raiſed in one year, by a 
land tax of two ſhillings in the pound. 


Ta E rant of ſcutages, talliages, or ſubſidies by 1 the commons 
did not extend to ſpiritual preferments; thoſe being uſually taxed 
at the ſame time by the clergy themſelves in convocation ; which 
grants of the clergy were confirmed in parliament, otherwiſe 
| they were illegal, and not binding ; as the fame noble writer ob- 
ſerves of the ſubſidies granted by the convocation, who continued 
fitting after the diflolution of the firſt parliament in 1640. A 


ſubſidy granted by the clergy was after the rate of 45s. in the 


pound according to the valuation of their livings in the king's 
books; and amounted, fir Edward Coke tells us}, to about 200007. 


.While this cuſtom continued, convocations were wont to fit as 
_ frequently as parliaments : but the laſt ſubſidies, thus given by 
the clergy, were thoſe confirmed by ſtatute 1 5 Car. II. cap. 10. 
 fince which another method of taxation has generally prevailed, 
Which takes in the clergy as well as the laity ; in recompenſe for 


'which the beneficed clergy have from that period been allowed to. 


vote at the elections of knights of the ſhire®; and thenceforward 


| alſo the practice of giving s eccleſiaſtical ſublidies hath fallen into- 
total diſuſe. 


Tux lay ſubſidy was uſually raiſed by commiſſioners appointed 


| by the crown, or the great officers of ſtate : and therefore in the 


beginning of the civil wars between Charles I and his parliament, 


& Hiſt, b. 2. 
! 4 Inſt, 33. | | exch. Cc. 4. 


 m Palt. of ſheriffs, $58; Gilb. hiſt. of 
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the latter, having no other ſufficient revenue to ſupport them- 
{elves and their meaſures, introduced the practice of laying weekly 
and monthly aflefiments® of a ſpecific ſum upon the ſeveral coun- 
ties of the kingdom ; to be levied by a pound rate on lands and 
perſonal eſtates : which were occaſionally continued during the 
whole uſurpation, ſometimes at the rate of 120000 /. a month ; 
ſometimes at inferior rates*. After the reſtoration the antient 
method of granting ſubſidies, inſtead of ſuch monthly aſſeſlments, 
was twice, and twice only, renewed ; v2. in 1663, when four 
ſubſidies were granted by the temporalty, and four by the clergy; 
and in 1670, when 800000 /. was raiſed by way of ſubſidy, 
which was the laſt time of raiſing ſupplies in that manner. For, 
the monthly aſſeſlments being now eſtabliſhed by cuſtom, being 
raiſed by commiſſioners named by parliament, and producing a 
more. certain revenue; from that time forwards we hear no more 
of ſubſidies ; but occaſional afſeſiments were granted as the na- 
tional emergencies required. Theſe periodical afſeſiments, the 
ſubſidies which preceded them, and the more antient ſcutage, 
hydage, and talliage, were to all intents and purpoſes a land tax; 
and the afſeſiments were ſometimes expreſlly called ſo”. Yet a 
popular opinion has prevailed, that the land tax was firſt intro- 
| duced in the reign of king William III; becauſe in th= year 1692 
a new aſfleſſmenr or valuation of eſtates was made throughout the 
kingdom; which, though by no means a perfeEt one, had this 
effect, that a ſupply of 500000 /. was equal to 1 s. in the pound 
of the value of the eſtates given in. And, according to this en- 
hanced valuation, from the year 1693 to the preſent, a period 
of above ſeventy years, the land tax has continued an annual 
charge upon the ſubje&; above half the time at 45. in the pound, 
ſometimes at 3s, ſometimes at 25s, twice? at 15s, but without any 
total intermiſſion. The medium has been 35s. 39. in the pound, 
being equivalent to twenty three antient ſubſidies, and amounting 
annually to more than a million and an half of money. The 


® 29 Nov. 4 Mar. 1642. ? Com, Journ. 26 Jun. g Dec. 1678. 
9 One of theſe bills of aſſeſiment; in 1656, 1 in the years 1732 and 1733. 
is preſerved in ScobelPs colleCtion, 400, 
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method of raiſing it is by charging a particular ſum upon each 
county, according to the valuation given in, A. D. 1692 : and this 
ſum is aſſeſſed and raiſed upon individuals (their perſonal eſtates, 
as well as real, being liable thereto) by commiſſioners appointed 
In the a&, being the Pe landholders of the _ and 
their officers. 


II. Txrs other annual tax is the malt tax; which is a ſum of 
7500004, raiſed every year by parliament, ever fince 1697, by 
a duty of 67. in the buſhel on malt, and a proportionable ſum 
on certain liquors, ſuch as cyder and perry, which might other- 
wiſe prevent the conſumption of malt. This is under the ma- 
nagement of the commiſſioners of the exciſe ; and is indeed itſelf 
no other than an annual exciſe, the nature of which ſpecies of 
taxation I ſhall preſently explain : only premiſing at preſent, that 


in the year 1760 an additional perpetual exciſe of 3 d. per buſhel 


was laid upon malt; and in 1763 a proportionable exciſe was 
laid upon cyder and perry, but RO INE in 1700. 


THe perpetual taxes are, 


I. Tryz cuſtoms; or the duties, toll, tribute, or tariff, pay- 
able upon merchandize exported and imported. The confadera- 
tions upon which this revenue (or the more antient part of it, 
. Which aroſe only from exports) was inveſted in the king, were 
ſaid to be two"; 1. Becauſe he gave the ſubje& leave to depart 
the kingdom, and to carry his goods along with him. 2. Becauſe 
| the king was bound of common right to maintain and keep up 
the ports and havens, and to protect the merchant from pirates. 


Some have imagined they are called with us cuſtoms, becauſe they 


were the inheritance of the king by immemorial uſage and the 
common law, and not granted him by any ſtatute *: but fir Ed- 


ward Coke hath clearly ſhewn *, that the king's firſt claim to 


: them was by grant of parliament 3 Edw. I. though the record 


7 Dyer. 165. | 2 2 Juſt, 58, 59+ 
5 Dyer.43. tu 24+ 


Qq - ___ thereof 
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thereof is not now extant. And indeed this is in expreſs words 
_ confeſſed by ſtatute 25 Edw. I. c.7. wherein the king promiſes 
to take no cuſtoms from merchants, without the common aſſent 
of the realm, © ſaving to us and our heirs, the cuſtoms on wools, 
« ſkins, and leather, formerly granted to us by the commonalty 
« aforeſaid.” Theſe were formerly called the hereditary cuſtoms 
of the crown; and were due on the exportation only of the faid 
three commodities, and of none other : which were tiled the 
ftaple commodities of the kingdom, becauſe they were obliged to 
| be brought to thoſe ports where the king's ſtaple was eſtabliſhed, 
in order to be there firſt rated, and then exported *. "They were 
denominated in the barbarous Latin of our antient recerds, cuſs 
tuma”®; not conſuetudines, which is the language of our law when- 
ever it means merely uſages. The duties on wool, ſheep-ſkins 
_ or woolfells, and leather, exported, were called cu/ſtuma antiqua 
five magna ; and were payable by every merchant, as well native 
as ſtranger ; with this difference, that merchant ſtrangers paid an 
additional toll, viz. half as much again as was paid by natives. 
The cu/ſtuma parva et nova were an impoſt of 3d. in the pound, 
_ due from merchant-ſtrangers only, for all commodities as well 
imported as exported; which was uſually called the alien's duty, 
and was firſt granted in 31 Edw. 1". But theſe antient hereditary 
cuſtoms, eſpecially thoſe on wool and woolfells, came to be of 
little account when the nation became ſenſible of the advantages 
_ of a home manufacture, and prohibited the Spears of wool | 
by ſtatute 11 Edw. [IL \C. I. 


Th HERE is alſo a IN very « antient biddry aut belonging 
to the crown, called the pri/age or batlerage of wines ; which is 
| conſiderably older than the cuſtoms, being taken notice of in the 
great roll of the exchequer, 8 Ric. I. till extant *. Priſage was 
..a Hight of taking two tons of v WINE from ay ſhip —_— into 


» Day. Qs = | | | * Agnitds price, FORDY Or, as WE baye a 
Y This appellation Dams to be derived ed it in Engliſh, co/e. * 

from the French word couſtum, Or coutum, » 4 Inſt. 29. 

which ſignifies toll or tribute, and owes it's * Madox, hiſt, exch, oY $32, Fi. 

own etymology to the word z//, which = ng 
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England twenty tons or more; which by Edward I was exchanged 


into a duty of 2s. for every ton imported by merchant-ſtrangers, 


and called butlerage, becauſe ITE to _" king's o butler”. 


'OTHER cuſtoms payable upon tpi and imports were diſ- 
tinguiſhed into ſubſidies, tonnage, poundage, and other impoſts. 


Subſidies were ſuch as were impoſed by parliament upon any of the 


ſtaple commodities before-mentioned, over and above the cu/fuma 
antiqua et magna: tonnage was a duty upon all wines imported, 
over and above the prifage and butlerage aforeſaid : poundage 
was a duty impoſed ad valorem, at the rate of 129. in the pound, 


on all other merchandize whatſoever : and the other impoſts were 


ſuch as were occaſionally laid on by parliament, as circumſtances 
and times required *. Theſe diftinftions are now in a manner 
forgotten, | Except by the officers immediately concerned in this 


department; their produce being in effec all blended together, 
under the one denomination of the cuſtoms. _ 


By theſe we oiderung, at preſent, a duty or cubGdy paid by | 
the merchant, at the quay, upon all imported as well as exported 


commodities, by authority of parliament ; unleſs where, for par- 
ticular national reaſons, certain rewards, bounties, or drawbacks, 
are allowed for particular exports or imports. Thoſe of tonnage 
and poundage, in particular, were at firſt granted, as the old ſta- 
tutes (and particularly 1Eliz. c. 19.) expreſs it, for the defence 
_ of the realm, and the keeping and ſafeguard of the ſeas, and for 


the intercourſe of merchandize fafely to come into and paſs out 
of the ſame. T hey were at firſt uſually granted only for a ſtated 
term of years, as, for two years in 5 Ric. II*; but in Henry the 


fifth's time, they were granted him for life by a ſtatute in the 


third year of his reign ; and again to Edward IV for the term of 


his life alſo : ſince which time they were regularly granted to all 


_ his ſucceſſors, for life, ſometimes at their firſt, ſometimes at other 


ſubſequent parliaments, till the reign of Charles the firſt ; when, 


Y Dav. 8. 2 Bulſtr. 254+ | * Ibid. 12. 


K Dav. 11, 12. | | 
Q q 2 7.08 
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as the-noble hiſtorian expreſſes it *, his miniſters were not ſuffi- 
ciently ſolicitous for a renewal of this legal grant. And yet they 
were imprudently and unconſtitutionally levied and taken, with- 
out conſent of parliament, for fifteen years together ; which was 
one of the cauſes of thoſe unhappy diſcontents, juſtifiable at firſt 
in too many inſtances, but which degenerated at laſt into cauſe- 
leſs rebellion and murder. For, as in every other, ſo in this par- 
ticular caſe, the king (previous to the commencement of hoſti- 
lities) gave the nation ample ſatisfaction for the errors of his for- 
mer conduR, by paſling an a&t ©, whereby he renounced all power 
in the crown of levying the duty of tonnage and poundage, with- 
out the expreſs conſent of parliament ; and alſo all power of im- 
poſition upon any merchandizes whatever. Upon the reſtoration 
this duty was granted to king Charles the ſecond for life, and fo 
' 1t was to his two immediate ſucceflors; but now by three ſeve- 
ral ſtatutes, 9 Ann. c. 6. 1Geo.I. c.12. and 3Geo.lI. c.7. it 
is made perpetual and mortgaged for the debt of the public. The 
cuſtoms, thus impoſed by parliament, are chiefly contained in 
two books of rates, ſet forth by parliamentary authority ©; one 
figned by fir Harbottle Grimſton, ſpeaker of the houſe of com- 
mons in Charles the ſecond's time; and the other an additional 


one ſigned by fir Spenſer Compton, ſpeaker in the reign of George 5 


the firſt; to which alſo ſubſequent additions have been made.. 
Aliens pay a larger proportion than natural ſubjects, which is 
What is now generally underſtood by the aliens' duty ; to be ex- 
empted from which is one principal cauſe of the frequent appli-. 
cations to parliament for acts of naturalization. 


Tx ESE cuſtoms are then, we ſee, a tax immediately paid by 
the merchant, although ultimately by the conſumer. And yet 
theſe are the duties felt leaſt by the people; and, if prudently 
managed, the people hardly conſider that they pay them at all. 
| For the merchant is eaſy, being ſenſible he does not pay them 
for himſelf; and the conſumer, who really pays them, confounds 


b Hiſt. Rebell. b. $« | * Stat. 12 Car, II, C.4. 11 Geo. I. c.7. 
\.©.z6Car. 1. C8. | Ns 
them 
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them with the price of the commodity : in the ſame manner as 


Tacitus obſerves, that the emperor Nero gained the reputation of 


aboliſhing the tax on the fale of flaves, though he only tranſ- 
ferred it from the buyer to the ſeller ; fo that it was, as he ex- 
preſſes it, ** rem! ſum magis ſpecie, quam vi: quia, cum venditor 


6 pendere Juberetur, mn partem pretu emptoribus accreſcebat *.” But 


this inconvenience attends it on the other hand, that theſe im- 
poſts, if too heavy, are a check and cramp: upon trade ; and eſ- 


pecially when the value of the commodity bears little or no pro- 
_ portion to the quantity of the duty impoſed. This in conſequence 
gives riſe alſo to ſmuggling, which then becomes a very lucrative 


employment : and it's natural and moſt reaſonable puniſhment, 
viz. confiſcation of the commodity, is in ſuch caſes quite inef- 


feQtual ; the intrinſic value of the goods, which is all that the 


ſmuggler has paid, and therefore all that he can loſe, being very 
inconſiderable when compared with his proſpe& of advantage in- 
evading the duty. Recourſe muſt therefore be had to extraordi- 
nary puniſhments to prevent it; perhaps even to capital ones : 
which deſtroys all proportion of puniſhment *, and puts murderers 
upon an equal footing with ſuch as are really guilty of no natural, 
out yy a poſitive, offence. 


THERE is alſo another ill conſequence attending high im- 


poſts on merchandize, not frequently conſidered, but indiſputably. 


certain; that the earlier any tax is laid on a commodity, the 
heavier it falls upon the conſumer in the end: for every trader, 
through whoſe hands it pafſes, muſt have a profit, not only upon 
the raw material and his own labour and time in preparing it, 
| but alſo upon: the very tax itſelf, which he advances to the go- 


 vernment ; otherwiſe he loſes the uſe and intereſt of the money 
which he ſo advances. To inſtance in the article of foreign pa- 


per. The merchant pays a duty upon importation, which he does 
not receive again till he ſells the commodity, perhaps at the end: 
of three months. He is therefore equally entitled to a profit upon. 


* Hift, 1.15. | ' Monteſqu, Sp. L, b.13. c:8, 


that 
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| that duty which he pays at the cuſtom-houſe, as to a profit 
upon the original price which he pays to the manufaQturer abroad; 
_ and conſiders it accordingly in the price he demands of the ſta- 
tioner. When the ſtationer ſells it again, he requires a profit of 
the printer or bookſeller upon the whole ſum advanced by him to 
the merchant : and the bookſeller does not forget to charge the 
full proportion to the ſtudent or ultimate conſumer ; who there- 
fore does not only pay the original duty, but the profits of theſe 
three intermediate traders, who have ſucceſſively advanced it for 
him. This might be carried much farther in any mechanical, or 
more complicated, branch of trade. 


IH. DireEcCTLY oppoſite in it's nature to this is the exciſe 
duty ; which is an inland impoſition, paid ſometimes upon the 
_ conſumption of the commodity, or frequently upon the retail 
ſale, which is the laſt ſtage before the conſumption. This is 
_ doubtleſs, impartially ſpeaking, the moſt oeconomical way of 
taxing the ſubject : the charges of levying, collefting, and ma- 
naging the exciſe duties being conſiderably leſs in proportion, than 
in other branches of the revenue. It alſo renders*the commo- 
dity cheaper to the conſumer, than charging it with cuſtoms to 
the ſame amount would do; for the reaſon juſt now given, be- 
cauſe generally paid in a much later ſtage of it. But, at the ſame + 
time, the rigour and arbitrary proceedings of exciſe-laws ſeem 
| hardly compatible with the temper of a free nation. For the 
frauds that might be committed in this branch of the revenue, 
unleſs a ſtrict watch is kept, make it neceflary, wherever it is 
eſtabliſhed, to give the officers a power of entring and ſearching 
_ the houſes of ſuch as deal in exciſable commodities, at any hour 
of the day, and, in many caſes, of the night likewiſe. And the 
proceedings in caſe of tranſgreſſions are fo ſummary and ſudden, 
| that a man may be convicted in two days time in the penalty of 
many thouſand pounds by two commilſioners or juſtices of the 
| peace; to the total excluſion of the trial by jury, and diſregard 
of the common law. For which reaſon, though lord Clarendon 
tells 


: = Fe of PERSONS, 219 
tells us*, that to his knowlege the earl of Bedford (who was 
made lord treaſurer by king Charles the firſt, to oblige his par- 


liament) intended to have ſet up the exciſe in England, yet it | 


never made a part of that unfortunate prince's revenue ; being 
firſt introduced, on the model of the Dutch prototype, by the 
parliament itſelf after it's rupture with the crown. Yet ſuch was 
the opinion of it's general unpopularity, that when in 1642 *« aſ- 


« perfions were caſt by malignant perſons upon the houſe of com- 


*&* mons, that they intended to introduce exciſes, the houſe for it's 
« yindication therein did declare, that theſe rumours were falſe 
* and ſcandalous; and that their authors ſhould be apprehended 
_ «« and brought to condign puniſhment®.” It's original | eſtabliſh- 
ment was in 1643, and it's progreſs was gradual ; being at firſt 
laid upon thoſe perſons and commodities, where it was ſuppoſed 
the hardſhip would be leaſt perceivable, vis. the makers and 
| venders of beer, ale, cyder, and perry; and the royaliſts at 
Oxford ſoon followed the example of their brethren at Weſtmin- 
 fſter by impoling a ſimilar duty; both fides proteſting. that it 


ſhould be continued no longer than to the end of the war, and 
then be utterly aboliſhed '. But the parliament at Weſtminſter 
foon after impoſed it on fleſh, wine, tobacco, ſugar, and ſuch a 
multitude of other commodities that it might fairly be denominated 


general ; in purſuance of the plan laid down by Mr Pymme (who 
ſeems to have been the father of the exciſe) in his letter to fir John 
Hotham ®, ſignifying, * that they had proceeded in the. exciſe'to 
« many oarticulare, and intended to go on farther ; but that it 


'* Hiſt, h, 3. | 
'Þ Com. Journ, 8 oa. 1642. 

_ 1 'The tranſlator and continuator of Pe- 
tavius's chronological hiſtory (Lond.1659.) 
informs us, that it was firſt moved for, 
28 Mar. 1643, by Mr Prynne. And it ap- 
pears from the journals of the commons that 


on that day the hauſe reſolved itfelf into a 


committee to conſider of raifing money, in 
conſequence of which the exciſe was after- 


wards voted. But Mr'Prynne was not a 
member of parliament till 7 Nov. 1648; 


and publiſhed in 1654 * A proteſtation 


«* againſt the illegal, deteſtable;- and oft- 


* condemned tax and extortion of exciſe 
© in general.” It is probably therefore a. 
miſtake of the printer for Mr Pymme, "who 
was intended for chancellor of the exche- 
quer under the carl of Bedford, Fang 
Clar. b. 7.) 

*& Com. Journ, 17 May 1643. 

1 Lord Clar. b. 7. 

m 30 May 1643. Dugdale of the croubles, 

120, 


« would 
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« would be neceſſary to uſe the people to it by little and little.” 
And afterwards, when the nation had been accuſtomed to it for 
a ſeries of years, the ſucceeding champions of liberty boldly and 
openly declared <«* the impoſt of exciſe to be the moſt eaſy and 
« indifferent levy that could be laid upon the people” :” and ac- 
cordingly continued it during the whole uſurpation. Upon king 
Charles's return, it having then been long eſtabliſhed and it's 
produce well known, ſome part of it was given to the crown, in | 
12 Car. Il, by way of purchaſe (as was before obſerved) for 
the feodal tenures and other oppreſſive parts of the hereditary re- 
venue. But, from it's firſt original to the preſent time, it's very 
name has been odious to the people of England. It has never- 
theleſs been impoſed on abundance of other commodities in the 
reigns of king William III, and every ſucceeding prince, to ſup- 
port the enormous expenſes occaſioned by our wars on the conti- 
nent. Thus brandies and other ſpirits are now exciſed at the diſ- 
tillery ; printed filks and linens, at the printers; ſtarch and hair 
powder, at the maker's; gold and filver wire, at the wiredrawer's ; 
all plate whatſoever, firſt in the hands of the vendor, who pays 
yearly for a licence to ſell it, and afterwards in the hands of the 
occupier, who alſo pays an annual duty for having it in his cuſ- 
tody ; ; and coaches and other wheel carriages, for which the oc- 
cupier is exciſed ; though not with the ſame circumſtances of ar- 
 bitrary ſtriftneſs with regard to plate and coaches, as in the other 
inſtances. To theſe we may add coffee and tea, chocolate, and 
cocoa paſte, for which the duty is paid by the retailer ; all arti-_ 
ficial wines, commonly called ſweets ; paper and paſteboard, firſt 
when made, and again if ſtained or printed ; malt as before- 
anentioned ; vinegars; and the manufacture of glaſs; for all 
which the duty is paid by the manufacturer ; hops, for which the 
perſon that gathers them is anſwerable ; candles and ſoap, which 
are paid for at the maker's; malt liquors brewed for ſale, which 
| are exciſed at the brewery; cyder and perry, at the vendor's ; 
and leather and ſkins, at the tanner's. A liſt, which no friend to 
his country would wiſh to ſee farther encreaſed. 


a Ord. 14 Aug. 1649. c.50, Scobell. 72. Stat. 1656, c. 19, Scobell. 453. | 
NI. I PRo- 


Ch. 8. of PERSONS. - 8x 


III. I yRoCEED therefore to a third duty, namely that upon 


ſalt; which is another diſtin& branch of his majeſty's extraor- 
dinary revenue, and conſiſts in an exciſe of 3 5s. 44. per buſhel 
impoſed upon all falt, by ſeveral ſtatutes of king William and 

ther ſubſequent reigns. This is not generally called an exciſe, 
becauſe under the management of different commiſſioners : but 
the commiſſioners of the alt duties have by ſtatute 1 Ann. c. 21. 
| the ſame powers, and muſt obſerve the ſame regulations, as thoſe 


of other exciſes. This tax had uſually been only temporary ; but 


by ſtatute 26 Geo, IT. c. > was made perpetual. 


IV. ANOTHER very AF FOPTR branch of the revenue is 
levied with greater chearfulneſs, as, inſtead of being a burden, 
it 1s a manifeſt advantage to the public. I mean the poſt-office, 
or duty for the carriage of letters. As we have traced the origi- 
nal of the exciſe to the parliament of 1643, ſo it is but juſtice 
to obſerve that this uſeful invention owes it's birth to the ſame 


aſſembly. It is true, there exiſted poſt-maſters in much earlier 
times : but I apprehend their buſineſs was confined to the fur- 
niſhing of poſt-horſes to perſons who were defirous to travel ex- 


peditiouſly, and to the diſpatching extraordinary pacquets upon 
| ſpecial occaſions. The outline of the preſent plan ſeems to have 
| been originally conceived by Mr Edmond Prideaux, who was 
appointed attorney general to the commonwealth after the mur- 
der of king Charles. He was chairman of a committee in 1642 


for conſidering what rates ſhould be ſet upon inland letters*; and 


afterwards appointed poſt-maſter by an ordinance of both the 


houſes?, in the execution of which office he firſt eſtabliſhed a 
weekly conveyance of letters into all parts of the nation * : thereby 


ſaving to the public the charge of maintaining poſt-maſters, to the 
amount of 7000/7. per annum. And, his own emoluments being 
_ probably conſiderable, the common council of London endea- 
voured to erect another poſt-office in oppoſition to has, till checked 


* Com, Journ. 28 Mar, 1642. | 4 Ibid. 21 Mar, 1649. 
P Ibid. 7 Sept. 1644. | 
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by a reſolution of the commons ", declaring, that the office of 


poſt-maſter is and ought to be in the ſole power and diſpoſal of 
the PRGIene. This office was afterwards farmed by one Man- 


ley in 1654*. But, in 1657, a regular poſt-oftice was erected by 


the authority of the proteQor and his parliament, upon nearly 
the ſame model as has been ever fince adopted, with the ſame 
rates of poſtage as were continued till the reign of queen Anne*. 
After the reſtoration a ſimilar office, with ſome improvements, 


_ was eſtabliſhed by ſtatute 12 Car. II. c. 35. but the rates of let- 
ters were altered, and ſome farther regulations added, by the 


ſtatutes 9 Ann. c.10. 6 Geo. I. c. 21. 26 Geo. II. c. 12. and 
5 Geo. III. c. 25. and penalties were enaRted, in order to con- 
fine the carriage of letters to the public office only, except in 


ſome few caſes: a proviſion, which is abſolutely neceſſary ; for 


nothing but an excluſive right can ſupport an office of this ſort: 


many rival independent offices would only ſerve to ruin one _ 


another. The privilege of letters coming free of poſtage, to 


and from members of parliament, was claimed by the houſe of _ 


commons in 1660, when the firſt legal ſettlement of the prefent 


poſt-offtice was made"; but afterwards dropped " upon a private 


aſſurance from the crown, that this privilege ſhould be allowed 
the members”. And accordingly a warrant was conſtantly ifſued_ 
to the poſt-maſter-general*, directing the allowance thereof, to 
the extent of two ounces in weight: till at length it was ex- 


preſlly confirmed by ſtatute 4 Geo. II. c. 24; which adds many 


new regulations, rendered neceſſary by the great abuſes crept into 
the practice of franking ; whereby the annual amount of franked 
letters had gradually increaſed, from 236001. in the year 1715, to 
170700/. in the year 1763?%. There cannot be deviſed a more 
eligible method, than this, of raiſing money upon the ſubject : 
for therein both the government and the people find a mutual 
bens fit. The government acquires a large revenue; and the 


r Com, Jour. 21 Mar. 1649. | v 1tid. 22 Dec. 1660. 
*: Scobell. 358, w 1bid. 16 Apr, 1735. 
* Com. Journ, gJun. 1657. Ecobell.g11, * 1bid. 26Feb. 1734. 
_» Com. Journ, 17 Dec, 16Co, Y Ibid. 28 Mar, 1764, 


_ people 
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. people do their buſineſs with greater caſe, expedition, and cheap- 
neſs, than they would be able to do if no ſuch tax (and of courſe 
no ſuch office) exiſted. 


V. AF1F7TH branch of the perpetual revenue conſiſts in the 
ſtamp duties, which are a tax impoſed upon all parchment and 
paper whereon any legal proceedings, or private inſtruments of. 
almoſt any nature whatſoever, are written ; and alſo upon licences 


for retailing wines, of all denominations; upon all almanacks, 
news-papers, advertiſements, cards, dice, and pamphlets contain- 


ing leſs than fix ſheets of paper. Theſe impoſts are very various, 
according to the nature of the thing ſtamped, rifing gradually 


from a penny to ten pounds. This is alſo a tax, which though 


in ſome inſtances it may be heavily felt, by greatly increaſing the 


expenſe of all mercantile as well as legal proceedings, yet (if 
moderately impoſed) is of ſervice to the public in general, by 


authenticating inſtruments, and rendering it much more difficult 


than formerly to forge deeds of any ſtanding ; ſince, as the offi- 
cers of this branch of the revenue vary their ſtamps frequently, 


by marks perceptible to none but themſelves, a man that would 


forge a deed of king William's time, muſt know and be able to 


counterfeit the ſtamp of that date alſo. In France and ſome other 


countries the duty i is laid on the contract itſelf, not on the inſtru- 


ment in which it is contained : but this draws the ſubject into a_ 
thouſand nice diſquifitions and diſputes concerning the nature of 
his contract, and whether taxable or not; in which the farmers 
of the revenue are ſure to have the advantage. Our method an-_ 
fwers the purpoſes of the ſtate as well, and conſults the eaſe of 


the ſubje&t much better. The firſt inſtitution of the ſtamp duties 


was by ſtatute 5 & 6 W. & M. c.21. and they have ſince in many | 


inſtances been encreaſed to five times their original amount. 


VL. A SIXTH HIER? is the duty upon houſes and I ROE 
As early as the conqueſt mention 1s made in domeſday book of 
fumage or fuage, vulgarly called ſmoke farthings; which were 
paid by cuſtom to the king for every —_ in the houſe. And 
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we read that Edward the black prince (ſoon after his ſucceſſes in 
France) in imitation of the Engliſh cuſtom, impoſed a tax of a 


florin upon every hearth in his French dominions*. But the firſt 


parliamentary eſtabliſhment of it in England was by ſtatute 
13 & 14 Car. H. £10: whereby an hereditary revenue of 25. for 
every hearth, in-all houſes paying to church and poor, was granted 


to the king for ever. And, by ſubſequent ſtatutes, for the more. 


regular aſſeſſment of this tax, the conſtable and two other ſub- 
ſtantial inhabitants of the pariſh, to be appointed yearly, (or the 
ſurveyor, appointed by the crown, together with ſuch conſtable _ 
or other public officer) were, once in every year, empowered to 

view the inſide of every houſe in the pariſh. But, upon the re- 


_ volution, by ſtatute 1 W. & M. ſt. 1. c. 10. hearth-money was 
_ declared to be © not only a great oppreſſion to the poorer ſort, 


« but a badge of ſlavery upon the whole people, expoſing every 


 * man's houſe to be entered into, and ſearched at pleaſure, by 


«« perfons unknown to him ; and therefore, to erect a laſting mo- 


<« nument of their majeſties' goodneſs in every houſe in the king- 


« dom, the duty of hearth-money was taken away and aboliſhed.” 
This monument of goodneſs remains among us to this day : but 
the proſpect of it was ſomewhat darkened when, in fix years af-_ 
terwards, by ſtatute 7 W. III. c.18. a tax was laid upon all houſes 
(except cottages) of 25. now advanced to 3.5. per houſe, and a 


tax alſo upon all windows, if they exceeded nine, in ſuch houſe. 


Which rates have been from time to time * varied, being now 
extended to all windows exceeding fix; and power 1s given to 
ſurveyors, appointed by the crown, to inſpe&' the outſide of 


| houſes, and alſo to paſs through any houſe two days in the year, 
into any court or yard to inſpect the windows there. 


VII. Trx ſeventh branch of the extraordinary perpetual re- 


venue 1s the duty ariſing from licences to hackney coaches and 


chairs in London, and the parts adjacent. In 1654 two hundred 
hackney coaches were allowed within London, Weſtminſter, and 


. 2 Mod. Un, Hiſt. XX111, 4063» Spelm, * Stat. zoGeo. II. c.z, 31 Geo, 1I. YL 
Gloſl. wt. Fuage. __ _ 2Gey, III. c.8. 6Geo, III, c. 38. 
{ix 


fix miles round; under the dire&tion of the court of aldermen *. 
By ſtatute 14 & 14 Car. IT. c.2. four hundred were licenſed ; and' 


the money ariſing thereby was applied to repairing the ftreets<. *- 
This number was increaſed to ſeven hundred by ſtatute 5 W. & M. "of | 
c. 22. and the dutics veſted in the crown : and by the ſtatute To | | 
g Ann. c. 23. and other ſubſequent ſtatutes *,- there are now eight v0 
hundred licenſed coaches and four hundred chairs. This revenue: 8 
is governed by commiſhoners of it's own, and is, in truth, a' = [ | 
benefit to the ſubje&; as the expenſe of it is felt by no' indivi- Wo 

_ dual, and it's neceffary regulations have eſtabliſhed a competent Wl 
juriſdiRtion, whereby a very Oy race of men may be kept 
in ſome tolerable order. | A i 
VIII. Tre eighth and laſt branch of the king's extraordinary Wis! 
perpetual revenue is the duty upon offices and penſions ; confiſt- WL 
ing in a payment of 15. in the pound: (over and above all other 110 
duties) out of all ſalaries, fees, and perquiſites, of offices, and Oe , 1M 
penſions payable by the crown. This highly popular taxation was 4) || 
impoſed by ſtatute 31 Geo. I. c. 22. and is under the direction. = 0 
of the commiſhoners of the land tax. | Ui 


THe clear neat produce of theſe ſeveral branches of the re- 


| \ md 
_ venue, after all charges of colle&ting and management paid, /o 
amounts annually to about ſeven millions and three quarters ſter- Wl 
| ling; beſides two millions and a quarter raiſed annually, at an 1/58 
average, by the land and malt tax. How theſe immenſe ſums x Fa | 
are appropriated, 1s next to be conſidered. And this is, firſt and | | it 
principally, to the payment of the intereſt of the national debt. | = | 
4 
IN order to take a clear and ct view of the nature Wl 
of this national debt, it muſt firſt be premiſed, that after the re- il ( 
volution, when our new connections with Europe introduced a = 
new ſyſtem of foreign politics, the expenſes of the nation, not OL il 
only in ſettling the new eſtabliſhment, but in maintaining long Wb 
> Scobell. 313. _ Re 4 10 Ann. C.19. $.158, 12 Geo. I. C15. W 
© Com, Journ, 14 Feb. 1661, 33 Geo. IT. c. 25. WW 
| Wars, \ 
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wars, as principals, on the continent, for the ſecurity of the 
Dutch barrier, reducing the French monarchy, ſettling. the 
Spaniſh ſucceſſion, ſupporting the houſe of Auſtria, maintaining 
the liberties of the Germanic body, and other purpoſes, increa- 
ſed to an unuſual degree : inſomuch that it was not thought ad- 
" viſable to raiſe all the expenſes of any one year by taxes to be le- 
vied within that year, leſt the unaccuſtomed weight of them 
ſhould create murmurs among the people. It was therefore the 
policy of the times, to anticipate the revenues of their poſterity, 
by borrowing immenſe ſums for the current ſervice of the ſtate, 
and to lay no more taxes upon the ſubje& than would ſuffice to 
pay the annual intereſt of the ſums ſo borrowed : by this means 
converting the principal debt into a new ſpecies of property, 
transferrable from one man to another at any time and in any 
quantity. A ſyſtem which ſeems to have had it's original in the 
ſtate of Florence, A.D. 1344: which government then owed 
about 60000 /. ſterling, and, being unable to pay it, formed the 
principal into an aggregate ſum, called metaphorically a mount or 
| bank, the ſhares whereof were transferrable like our ſtocks, 
with intereſt at 5 per cent. the prices varying according to the 
exigencies of the ſtate*. This laid the foundation of what is 
called the national debt : for a few long annuities created in the 
reign of Charles IT will hardly deſerve that name. And the ex- 
ample then ſet has been ſo cloſely followed during the long wars 
in the reign of queen Anne, and ſince, that the capital of the 
national debt, (funded and unfunded) amounted in January 1765 
to upwards of 145,000,000/. to pay the intereſt of which, and 
the charges for management,. amounting annually to about four _ 
millions and three quarters, the extraordinary revenues juſt now 
enumerated (excepting only the land-tax and annual malt-tax) 
are in the firſt place mortgaged, and made perpetual by parlia- 
ment. Perpetual, I fay ; but ſtill redeemable by the fame autho- 
_ rity that impoſed them : which, if it at any time can pay off the 


© Pro tempore, pro Jpe, pro FSR" » Minutur eorum pr eltum atque augeſcit. Aretin. See 


Mod. Un. HiR. XXXV1, 116. 


capital, 
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capital, will aboliſh thoſe taxes which are raiſed to diſcharge the 
intereſt. 


By this means the quantity of property in the kingdom is 


greatly encreaſed in idea, compared with former times ; yet, if 
we coolly conſider it, not at all encreaſed in reality. We may 
boaſt of large fortunes, and quantities of money in the funds. 
But where does this money exiſt? It exiſts only in name, in paper, 
in public faith, in parliamentary ſecurity : and that-is undoubt- 


_ edly ſufficient for the creditors of the public to rely on. But then _ 
what is the pledge which the public faith has pawned for the | 


ſecurity of theſe debts? The land, the trade, and the perſonal 
induſtry of the ſubje&t; from which the money muſt ariſe that 
ſupplies the ſeveral taxes. In theſe therefore, and theſe only, the 
property of the public creditors does really and intrinſically exiſt : 

and of courſe the land, the trade, and the perſonal induſtry of 
individuals, are diminiſhed in their true value juſt ſo much as they 
are pledged to anſwer. If A's income amounts to 100/. per an- 
num; and he is 1o far indebted to B, that he pays him 50/7. per 


annum for his intereſt ; one half of the value of A's property is | 


| transferred to B the creditor. The creditor's property exiſts in 
the demand which he has upon the debtor, and no where. cette; 
and the debtor is only a truſtee to his creditor for one half of the 
value of his income. In ſhort, the property of a creditor of the 


' public conſiſts in a certain portion of the national taxes: by 
how much therefore he is the richer, by ſo much the nation, 


which pays theſe taxes, is the poorer. 


THE oy advantage, that can reſult to a nation x from public 


debts, is the encreaſe of circulation by multiplying the caſh of 


the kingdom, and creating a new ſpecies of money, always ready 
to be employed in any beneficial undertaking, by means of it's 
_ transferrable quality; and yet productive of fome profit, even 
when it lies idle and unemployed. A certain proportion of debt 
ſeems therefore to be highly uſeful to a trading people ; but what 
that proportion IS, it 1s not for me to determine, Thus much is 
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328 The Rigcurs Book I, 
indiſputably certain, that the preſent magnitude of our national 
incumbrances very far exceeds all calculations of commercial be- 
nefit, and is productive of the greateſt inconveniences. For, firſt, 
the enormous taxes, that are raiſed upon the neceſlaries of life for 
the payment of the intereſt of this debt, are a hurt both to trade 
and manufactures, by raiſing the price as well of the artificer's 
ſubſiſtence, as of the raw material, and of courſe, in a much 
greater proportion, the price of the commodity itſelf. Secondly, 
if part of this debt be owing to foreigners, either they draw out 
of the kingdom annually a conſiderable quantity of ſpecie for the 
intereſt ; or elſe it is made an argument to grant them unreaſon-_ 
able privileges in order to induce them to reſide here. Thirdly, 
if the whole be owing to ſubjects only, it is then charging the 
active and induſtrious ſubje&t, who pays his ſhare of the taxes, 
to maintain the indolent and idle creditor who receives them. 
_ Laſtly, and principally, it weakens the internal ſtrength of a ſtate, 

by anticipating thoſe reſources which ſhould be reſerved to defend 
it in caſe of neceflity. The intereſt we now pay for our debts 
would be nearly ſuthcient to maintain any war, that any national 
motives could require. And if our anceſtors in king William's ' 
time had annually paid, ſo long as their exigencies laſted, even 
a leſs ſum than we now annually raiſe upon their accounts, they 
would in the time of war have born no greater burdens, than 
they have bequeathed to and ſettled upon their poſterity in time 
of peace ; and might have been eaſed the inſtant the exigence 
was over. 


Tnr produce of the ſeveral taxes befirmmentioncs were origi- 
nally ſeparate and diſtin& funds; being ſecurities for the ſums 
advanced on each ſeveral tax, and for them only. But at laſt it 
became neceſſary, in order to avoid confuſion, as they multiplied 
yearly, to reduce the number of theſe ſeparate funds, by uniting 
and blending them together ; ſuperadding the faith of parliament 
for the general ſecurity of the whole. So that there are now only 
_ three capital funds of any account, the aggregaze fund, and the 

general fund, ſo called from ſuch union and addition; and the /ourh 


ſea 
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ſea fund, being the produce of the taxes appropriated to pay the 
intereſt of ſuch part of the national debt as was advanced by that 
company and it's annuitants. Whereby the ſeparate funds, which 
were thus united, are become mutual ſecurities for each other ; 
and the whole produce of them, thus aggregated, hable to pay 
ſuch intereſt or annuities as were formerly charged upon each diſ- 


tint fund ; the faith of the legiſlature being moreover ant Hen | 


to ſupply any caſual deficiences, 


Tre cuſtoms, exciſes, and other taxes, which are to ſupport 
theſe funds, depending on contingencies, upon exports, imports, 
and conſumptions, mult neceſlarily be of a very uncertain amount; 


but they have always been conſiderably more than was ſufficient 


to anſwer the charge upon them. The ſurpluſſes therefore of the 


three great national funds, the aggregate, general, and ſouth ſea 


funds, over and above the intereſt and annuities charged upon 


them, are direed by ſtatute 3 Geo. I. c. 7. to be carried toge- h 
ther, and to attend the diſpoſition of parliament ; and are uſually 


denominated the /in#ing fund, becauſe originally deſtined to fink 


and lower the national debt. To this have been ſince added many 


other intire duties, granted in ſubſequent years; and the annual 


intereſt of the ſums borrowed on their reſpeCtive credits is charged 


on and payable out of the produce of the ſinking fund. Hows- 
ever the neat ſurpluſſes and ſavings, after all deductions paid, 


amount annually to a very conſiderable ſum ; particularly in the 


year ending at Chriſtmas 1764, to about two millions and a quar- 


ter. For, as the intereſt on the. national debt has been at ſeveral 


| times reduced, (by the conſent of the proprietors, who had their 
option either to lower their intereſt or be paid their principal ) 
the ſavings from the appropriated revenues muſt needs be ex- 


_ tremely large. This ſinking fund is the laſt reſort of the nation ; 
1t's only domeſtic reſource, on which muſt chiefly depend all the 


hopes we can entertain of ever diſcharging or moderating our in- 
cumbrances. And therefore the prudent application of the large 
ſums, now arifing from this fund, is a point of the utmoſt im- 
portance, and well worthy the ſerious attention of parliament ; 
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which was thereby enabled, in the year 1765, to reduce above 
two millions ſterling of the public debt. 


Bur, before any part of the aggregate fund (the ſurpluſles 
whereof are one of the chief ingredients that form the ſinking 
fund) can be applied to diminiſh the principal of the public debt, 
it ſtands mortgaged by parliament to raiſe an annual ſum for the 
maintenance of the king' s houſhold and the civil liſt. For this 
purpoſe, in the late reigns, the produce of certain branches of 


the exciſe and cuſtoms, the poſt-office, the duty on wine licen- 


ces, the revenues of the remaining crown lands, the profits ari- 
fing from courts of juſtice, (which articles include all the heredi- 
tary revenues of the crown) and alſo a clear annuity of 1200007. 
in money, were ſettled on the king for life, for the ſupport. 
of his majeſty's houſhold, and the honour and dignity of the | 
crown. And, as the amount of theſe ſeveral branches was un- 
certain, (though in the laſt reign they were computed to have 


ſometimes raiſed almoſt a million) if they did not arite annually 
to 800,000/. the parliament engaged to make up the deficiency. 


But his preſent majeſty having, ſoon after his acceſſion, ſponta- 
neouſly ſignified his conſent, that his own hereditary revenues might 
be ſo diſpoſed of as might beſt conduce to the utility and fatis-_ 


faction of the public, and having graciouſly accepted the limited 


ſum of 8000007. per annum for the ſupport of his civil liſt (and 
that alſo charged with three life annuities, to the princeſs of Wales, 


the duke of Cumberland, and the princeſs Amelia, to the amount 


of 770007.) the ſaid hereditary and other revenues are now car- 


ried into and made a part of the aggregate fund, and the aggre- 


gate fund is charged with the payment of the whole annuity to- 
the crown of 800000 /. per annum*. Hereby the revenues them- 


ſelves, being put under the ſame care and management as the other 
branches of the public patrimony, will produce more and be bet- 


ter colle&ted than heretofore ; and the public is a gainer of up- 
wards of 1000007. per annum by this diſintereſted bounty of his 
majeſty, The civil liſt, thus liquidated, together with the four 


f Stat, 1 Geo. II, c,1, 
millions. 
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millions and three quarters, intereſt of the national debt, and the 
two millions and a quarter produced from the ſinking fund, make 
up the ſeven millions and three quarters per annum, neat money, 
which were before ſtated to be the annual produce of our perpe- 
tual taxes; beſides the immenſe, though uncertain, ſums arifing 
from the annual taxes on land and malt, but which, at an aver- 
age, may be calculated at more than two millions and a quarter ; 
and, added to the preceding ſum, make the clear produce of the 
taxes, excluſive of the charge of collecting, which are raiſed yearly 
on the people of this country, amount to upwards of ten mil- 
lions ſterling. 


Te = | cnaaiie defrayed by the civil liſt are thoſe that in any 
| ſhape relate to civil government; as, the expenſes of the houſhold; 
all ſalaries to officers of ſtate, to the judges, and every of the king's 
ſervants; the appointments to foreign embaſſadors; the maintenance 
of the queen and royal family; the king's private expenſes, or 
privy purſe; and. other very numerous. outgoings, as ſecret ſer- 


vice money, penſions, and other bounties : which ſometimes have 


ſo far exceeded the revenues appointed for that purpoſe, that ap- 


plication has been made to parliament to diſcharge the debts con- 


| tracted on the civil liſt; as particularly in 1724, when one million 
was granted for that purpoſe by the ſtatute 11 Geo. I. c. 17. 


THe civil liſt is indeed properly the whole of the king's re- 
venue in his own diſtin&t capacity ; the reſt being rather the re- 


venue of the public, or it's creditors, though colle&ed, and diſ- 


_ tributed again, in the name and by the officers of the crown : 
It now ſtanding in the ſame place, as the hereditary income did 
formerly ; and, as that has gradually diminiſhed, the parliamen- 
tary appointments have encreaſed. The whole revenue of queen 
Elizabeth did not amount to more than 6000007. a year®: that 
of king Charles I was ® 8000007. and the revenue voted for 
king Charles II was * 1200000 /. though complaints were made 


: Lord Clar, continuation, 163, i Ibid, ; 
d Com. Journ, SOD 1660. | 
S\i2 (1n 
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(in the firſt years at leaſt) that it did not amount to ſo much ®. 


But it muſt be obſerved, that under theſe ſums were included all 


manner of public expenſes, among which lord Clarendon in his 
ſpeech to the parliament computed that the charge of the navy 
and land forces amounted annually to 800000/7, which was ten 
times more than before the former troubles !. The ſame revenue, 
ſubject to the ſame charges, was ſettled on king James II ® : but 
by the encreaſe of trade, and more frugal management, it amount- 
ed on an average to a million and half per annum, (beſides other 
additional cuſtoms, granted by parliament ®, which produced an 


_ annual revenue of 400000 /.) out of which his fleet and army 


were maintained at the yearly expenſe of *1100000/. After the 
revolution, when the parliament took into it's own hands the an- _ 
nual ſupport of the forces both maritime and military, a civil 


| liſt revenue was ſettled on the new king and queen, amounting, 


with the hereditary duties, to 700000 /. per annum?; and the 
fame was continued to queen Anne and king George I. That 
of king George II, we have ſeen, was nominally augmented to 
"800000 /. and in fa& was conſiderably more. But that of his 
preſent majeſty is expreſlly limited to that ſum ; and, by reaſon 


of the charges upon it, amounts at preſent to little more than 


700000/, And upon the whole it is doubtleſs much better for 
the crown, and alſo for the people, to have the revenue ſettled 
upon the modern footing rather than the antient. For the crown ; 
becauſe it is more certain, and collected with greater eaſe : for 
the people ; becauſe they are now delivered from the feodal hard- 


ſhips, and other odious branches of the prerogative. And though 


complaints have ſometimes been made of the encreaſe of the civil 

liſt, yet if we conſider the ſums that have been formerly granted, 
the limited extent under which it is now eſtabliſhed, the reve- 
nues and prerogatives given up in lieu of it by the crown, and 
(above all) the diminution of the value of money compared with 


k 7bid. 4 Jan. 1663. Lord Clar. ibid, © Com. Journ. 1 Mar. 20 Mar. 1688. 

v. Ibid. 166, .- | ae. P bid. 14 Mar. 1701. | 

= Stat, 1 Jac. II. c.1. 7 [bid. 17 Mar. 1701. 11 Aug, 1714. 
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what it was worth in the laſt century, we muſt acknowlege theſe 
complaints to be void of any rational foundation ; and that it is 


impoſſible to ſupport that dignity, which a king of Great Britain 


ſhould maintain, with an income in any degree Teſs YRS what is 
now eſtabliſhed MP parliament. 


THis finiſhes our enquiries into the fiſcal prerogatives of 
the king; or his revenue, both ordinary and extraordinary. 
We have therefore now chalked out all the principal outlines 
of this vaſt title of the law, the ſupreme executive magiſtrate, or 
the king' s majeſty, conſidered in his ſeveral capacities and points 
of view. But, before we intirely diſmiſs this fubje&, it may not 


be improper to take a ſhort comparative review of the power of 
the executive magiſtrate, or prerogative of the crown, as it ſtood 


in former days, and as it ſtands at preſent. And we cannot but 
obſerve, that moſt of the laws for aſcertaining, limiting, and re- 


ſtraining this prerogative have been made within the compaſs of 


little more than a century paſt; from the petition of right in 
3 Car. I. to the preſent time. So that the powers of the crown 


are now to all appearance greatly curtailed and diminiſhed fince 


the reign of king James the firſt : particularly, by the abolition 
of the ſtar chamber and high commiſſion coutts in the reign of 
Charles the firſt, and by the diſclaiming of martial law, and the 
power of levying taxes on the ſubje&, by the fame prince : by 
the diſuſe of foreft laws for a century paſt: and by the many ex- 
cellent proviſions enacted under Charles the ſecond ; eſpecially, 
the abolition of military tenures, purveyance, and pre-emption ; 
the habeas corpus at ; and the att to prevent the diſcontinuance 
of parliaments for above three years : and, fince the revolution, 
by the ſtrong and emphatical words in which our liberties are aſ- 
ſerted in the bill of rights, and ac of ſettlement ; by the a& for 


triennial, ſince turned into ſeptennial, elections ; by the exclufion _ 


_ of certain officers from the houſe of commons ; by rendering the 
ſeats of the judges permanent, and their falaries independent; and 
by reſtraining the king's pardon from being pleaded to parlia- 
mentary impeachments. Beſides all this, if we conſider how the 
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crown is impoveriſhed and ſtripped of -all it's antient revenues, 
ſo that it greatly depends on the liberality of parliament for 
it's neceſſary ſupport and maintenance, we may perhaps be 
led to think, that the ballance is inclined pretty ſtrongly to 
the popular ſcale, and that the executive magiſtrate has neither 
independence nor power enough left, to form that check upon 
the lords and commons, which the founders of our conſtitution 
intended. ; 


_ Bur, on the other hand, it is to be conſidered, that every 
prince, in the firſt parliament after his acceſſion, has by long uſage 
a truly royal addition to his hereditary revenue ſettled upon him 
for his life; and has never any occaſion to apply to parliament 
for ſupplies, but upon ſome public neceſſity of the whole realm. 
This reſtores to him that conſtitutional independence, which at 

his firſt acceſſion ſeems, it muſt be owned, to be wanting. And 
then, with regard to power, we may find perhaps that the hands 
of government are at leaſt ſufficiently ſtrengthened ; and that an 

Engliſh monarch is now in no danger of being overborne by either 
the nobility or the people. The inſtruments of power are not 
_ perhaps ſo open and avowed as they formerly were, and therefore 
are the leſs liable to jealous and invidious refle&tions ; but they 
are not the weaker upon that account. In ſhort, our national 
| debt and taxes (beſides the inconveniences before-mentioned) have 
alſo in their natural conſequences thrown ſuch a weight of power 
into the executive ſcale of government, as we cannot think was 
intended by our patriot anceſtors; who gloriouſly ſtruggled for 
the abolition of the then formidable parts of the prerogative, and 
by an unaccountable want of foreſight eſtabliſhed this ſyſtem in_ 
their ſtead. The entire colle&tion and management of ſo vait a 
revenue, being placed i in the hands of the crown, have given riſe 
| to ſuch a multitude of new officers, created by and removeable 

at the royal pleaſure, that they have extended the influence of 
government to every corner of the nation, Witneſs the commiſ- 
fioners, and the multitude of dependents on the cuſtoms, in every 


port 
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port of the kingdom; the commiſſioners of exciſe, and their 


numerous ſubalterns, in every inland diſtritt; the poſtmaſters, and 


their ſervants, planted in every town, and upon every public road; 

the commiſſioners of the ſtamps, and their diſtributors, which 
are full as ſcattered and full as numerous ; the officers of the falt 
duty, which, though a ſpecies of exciſe and conducted in the ſame 
manner, are yet made a diſtinct corps from the ordinary managers 


of that revenue ; the ſurveyors of houſes and windows; the re-_ 


ceivers of the land tax; the managers of lotteries; and the com- 
miſſioners of hackney coaches ; all which are either mediately or 
Immediately appointed by the crown, and removeable at pleaſure 
without any reaſon aſſigned : theſe, it requires but little penetra- 
tion to ſee, muſt give that power, on which they depend for ſuh- 


fiſtence, an influence moſt amazingly extenſive. To this may be _ 
added the frequent opportunities of conferring particular obliga- 


tions, by preference in loans, ſubſcriptions, tickets, remittances, 
and other money-tranſactions, which will greatly encreaſe this 


influence ; and that over thoſe perſons whoſe attachment, on 
account of their wealth, is frequently the moft defirable. All this 


is the natural, though perhaps the unforeſeen, conſequence of 
_ erecting our funds of credit, and to ſupport them eſtabliſhing 


our preſent perpetual taxes: the whole of which is entirely new 


fince the reſtoration in 1660; and by far the greateſt part ſince 
| the revolution in 1688. And the ſame may be ſaid with regard 
to the officers in our numerous army, and the places which 


the army has created. All which put together gives the execu- 


tive power fo perſuaſive an energy with reſpe& to the perſons 


themſelves, and ſo prevailing an intereſt with their friends and 


families, as will amply make amends for the loſs of external 
procegntive- 


BuT, though this profuſion of offices ſhould have no effe& on. 
individuals, there is {till another newly acquired branch of power; 
and that is, not the influence only, but the force of a diſciplined: 
army : paid indeed ultimately by the people, but immediately by 
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the crown ; raiſed by the crown, officered by the crown, com- 
manded by the crown. They are kept on foot it is true only from 
year to year, and that by the power of parliament : but during 
that year they muſt, by the nature of our conſtitution, if raiſed 
_ at all, be at the abſolute diſpoſal of the crown. And there need 
but few words to demonſtrate how great a truſt is thereby repo- 
| ſed in the prince by his people. A truſt, that is more than equi- 
valent to a thouſand little troubleſome prerogatives. 


ADD to all this, that, beſides the civil liſt, the immenſe re- 
venue of ſeven millions ſterhng, which is annually paid to the 


creditors of the public, or carried to the finking fund, is firſt 


depoſited in the royal exchequer, and thence iſſued out to the 
reſpeCtive offices of payment. This revenue the people can never 
refuſe to raiſe, becaule it is made perpetual by act of parliament : 

which alſo, when well conſidered, will appear to be a truſt of 
great delicacy and high importance. 


'Uron the whole therefore I think it is clear, that, whatever 
may have become of the nominal, the real power of the crown 
has not been too far weakened by any tranſaCtions in the laſt cen- 
tury. Much is indeed given up; but much is alſo required. 'The 
ſtern commands of prerogative have yielded to the milder voice 
of influence ; the laviſh and exploded doctrine of non-reſiſtance 
has given way to a nulitary eſtabliſhment by law; and to the 
diſuſe of parliaments has ſucceeded a parliamentary truſt of an 
immenſe perpetual revenue. When, indeed, by the free opera- 
' tion of the ſinking fund, our national debts ſhall be leflened ; 

when the poſture of foreign affairs, and the univerſal introduc- 
| tion of a well planned and national militia, will ſuffer our for- 
' midable army to be thinned and regulated; and when (in con- 
ſequence of all) our taxes ſhall be gradually reduced ; this ad- 
ventitious power of the crown will flowly and imperceptibly di- 
miniſh, as it ſlowly and imperceptibly roſe. But, till that ſhall 
| poo. it will be our eſpecial duty, as good ſubjects and good 
Engliſhmen, 
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Engliſhmen, to reverence the crown, and yet guard againſt cor- 
rupt and ſervile influence from thoſe who are intruſted with it's 
authority ; to be loyal, yet free; obedient, and yet independent ; 
_ and, above every thing, to hope that we may long, very long, 
_ continue to be governed by a ſovereign, who, in all thoſe public 


acts that have perſonally proceeded from himſelf, hath mani- 
feſted the higheſt veneration for the free conſtitution of Britain ; 


hath already in more than one inſtance remarkably ſtrengthened 
it's outworks; and will therefore never harbour a thought, or 
adopt a perſuaſion, in any the remoteſt degree detrimental to 


public liberty. 


The RicnrTts 


= | CHAPTER TOR HERA 

= - OF $UBORDINATE MAG ISTRATES. 

x N a former chapter of theſe commentaries * we diſtinguiſhed 
B magiſtrates into two kinds; ſupreme, or thoſe in whom the 
| ſovereign power of the ſtate reſides; and ſubordinate, or thoſe 
K who aCt in an inferior ſecondary ſphere. We have hitherto con- 
w- ſidered the former kind only, namely, the ſupreme legiſlative 
2 power or parliament, and the ſupreme executive power, which is 
b the king : and are now to proceed to enquire into the rights and 
== duties of the PrAGgEs ſubordinate magiſtrates. 

ll AND herein we are not to inveſtigate the powers and duties 
| _ of his majeſty's great officers of ſtate, the lord treaſurer, lord 
= chamberlain, the principal ſecretaries, or the like; becauſe I do 
L: not know that they are in that capacity in any conſiderable degree 
3 the objects of our laws, or have any very important ſhare of ma- 
i giſtracy conferred upon them : except that the ſecretaries of ſtate 
1 are allowed the power of commitment, in order to bring offend- 

| ; ers to trial* Neither ſhall I here treat of the office and autho- 


rity of the lord chancellor, or the other judges of the ſuperior 
courts of juſtice ; becauſe they will find a more proper place in 
the third part of theſe commentaries. Nor ſhall I enter into any 
minute diſquiſitions, with regard to the rights and dignities of 
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mayors and aldermen, or other magiſtrates of particular corpora- 
tions; becauſe theſe are mere private and ſtriftly municipal 
rights, depending entirely upon the domeſtic conſtitution of their 
reſpective franchiſes. But the magiſtrates and officers, whoſe 
rights and duties it will be proper in this chapter to conſider, are 
ſuch as are generally in uſe and have a juriſdiction and authority 
diſperſedly throughout the kingdom : which are, principally, 
ſheriffs ; coroners ; juſtices of the peace ; conſtables; ſurveyors 
of highways ; ; and overſeers of the poor. In treating of all which 
T ſhall enquire into, firſt, their antiquity and original ; next, the 
manner in which they are appointed and may be removed; and, 


laſtly, their __ and duties. And firſt of ſheriffs. 


-i Ti E ſheriff is an officer of very great antiquity in this king- 
dom, his name being derived from two Saxon words, pip zepefa, 
the reeve, bailiff, or officer of the ſhire. He is called in Latin 
VIce-comes, as being the deputy of the earl or comes; to whom 
the cuſtody of the ſhire is ſaid to have been committed at the firſt 
diviſion of this kingdom into counties. But the earls in proceſs 
of time, by reaſon of their high employments and attendance on 
the king's perſon, not being able to tranſat the buſineſs of the. 
county, were delivered of that burden ©; reſerving to themſelves 
the honour, but the labour was laid on the ſheriff. So that now 
the ſheriff does all the king's buſineſs in the county ; and though 
he be ſtill called vice-comes, yet he is entirely independent of, and 
not ſubject to the earl ; the king by his letters patent committing 
_ comitatus to the ſheriff, and him alone. 


SHERIFFS were - formerly choſen by the inhabitants of the 


feveral counties. In confirmation of which it was ordained by 
ſtatute 28 Edw. I. c. 8, that the people ſhould have election of 


theriffs in every ſhire, where the ſhrievalty is not of inheritance. 


For antiently in ſome counties the ſheriffs were hereditary ; as I 
apprehend they were in Scotland till the ſtatute 20 Geo. II. c. 43; 
and {till continue in the county of Weſtmorland to this day : 


© Dalton of ſheriffs. c. I. 
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the city of London having alſo the inheritance of the ſhrievalty 
of Middleſex veſted in their body by charter *. The reaſon of 
theſe popular elections is afſigned in the ſame ſtatute, c. 13. *that 
« the commons might chuſe ſuch as would not be a burthen to 
« them.” And herein appears plainly a ſtrong trace of the de- 
mocratical part of our conſtitution ; in which form of govern- 
ment it is an indiſpenſable requiſite, that the people ſhould chuſe 
their own magiſtrates *. This election was in all probability not 


_ abſolutely veſted in the commons, but required the royal appro- 


bation. For in the Gothic conſtitution, the judges of their county 
courts (which office is executed by our ſheriff) were elected by 


the people, but confirmed by the king : and the form of their 
_ election was thus managed; the people, or nco/ae territori, choſe 


tawebve eleftors, and they nominated three perſons, ex quibus rex 
unum confirmabat*. But, with us in England, theſe popular elec- 
tions, growing tumultuous, were put an end to by the ſtatute 
9 Edw. II. t. 2. which enacted, that the ſherifts ſhould from 


| thenceforth be aligned by the chancellor, treaſurer, and the. 
Judges ; as being perſons in whom the ſame truſt might with con- 


fidence be repoſed. By ſtatutes 14 Edw. III. c.7. 243 Hen.VI. 
c. 8. and 21 Hen. VIII. c. 20. the chancellor, treaſurer, preſident 
of the king's council, c/zef juſtices, and chief baron, are to make 


this eletion; and that on the morrow of All Souls in the exche-. 


quer. And the king's letters patent, appointing the new ſheriffs, 
uſed commonly to bear date the fixth day of November*. The 
ſtatute of Cambridge, 12 Ric. II. c. 2. ordains, that the chan- 
cellor, treaſurer, keeper of the privy ſeal, ſteward of the king's 


| houle, the king's chamberlain, clerk of the rolls, the juſtices of 


the one bench and the other, barons of the exchequer, and all 
other that ſhall be called to ordain, name, or make juſtices of 
the peace, /beriffs, and other officers of the king, ſhall be ſworn 
to act indifferently, and to name no man that ſueth to be put in 
office, but ſuch only as they ſtall judge to be the beſt and moſt 
ſufficient. And the cuſtom now is (and has been at leaſt ever 


* 2Rep.72:.-- | f Stiernh. de jure Goth. I. 1. c. 3+ 
© Monteſq. Sp. L. b. 2. c. 2. 5 Stat. 12Edw.IV. ct. 
; fince 
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ſince the time of Forteſcue ®, who was chief juſtice and chan- 
cellor to Henry the fixth) that all the judges, together with the 
other great officers, meet in the exchequer chamber on the- mor- 
row of All Souls yearly, (which day is now altered to the mor- 
row of St. Martin by the laſt a& for abbreviating Michaelmas 
term) and then and there propoſe three perſons to the king, who 
afterwards appoints one of them to be ſheriff. This cuſtom, of 


the /wvefve judges propoſing three perſons, ſeems borrowed from 
the Gothic conſtitution before-mentioned ; with this difference, 


that among the Goths the twelve nominors were firſt ele&ted by 


| the people themſelves. And this uſage of ours at it's firſt intro- 


duction, I am apt to believe, was founded upon ſome ſtatute, 
though not now to be found among our printed laws : firſt, be- 
cauſe it is materially different from the directions of all the ſta- 


tutes before-mentioned ; which it is hard to conceive that the 


judges would have countenanced by their concurrence, or that 
Forteſcue would have inſerted in his book, unleſs by the autho- 


rity of ſome ſtatute: and alſo, becauſe a ſtatute is expreſſly re- 


ferred to in the record, which fir Edward Coke tells us) he tranſ- 


_ cribed from the council book of 4 Mar. 34 Hen. VI. and which 


is in ſubſtance as follows. The king had of his own authority 
appointed a man ſheriff of Lincolnſhire, which office he refuſed 


to take upon him : whereupon the opinions of the judges were 


taken, what ſhould be done in this behalf. And the two chief 
juſtices, fir John Forteſcue and fir John Priſot, delivered the un- 
animous opinion of them all ; *« that the king did an error when 
« he made a perſon ſheriff, that was not choſen and preſented to 
« him according to the Fatute ; that the perſon refuſing was liable 
« to no fine for diſobedience, as if he had been one of the three 
« perſons choſen according to the tenor of the ature ; that they 
 «« would adviſe the king to have recourſe to the zhree perſons that 


« were choſen according to the ftatute, or that ſome other thrifty 

« man be intreated to occupy the office for this year ; and that, * 
« the next year, to eſchew ſuch inconveniences, the order of the 
« fatute in this behalf- may be obſerved.” But, notwithſtanding 
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this unanimous reſolution of all the judges of England, thus en- 
tered in the council book, and the ſtatute 34 & 35Hen. VIII. c.26. 
8. 61. which expreſlly recognizes this to be the law of the land, 


ſome of our writers * have affirmed, that the king, by his prero- 


cative, may name whom he pleaſes to be ſheriff, whether choſen 
by the judges or no. This is grounded on a very particular caſe 
in the fifth year of queen Elizabeth, when, by reaſon of the 
plague, there was no Michaelmas term kept at Weſtminſter ; fo 
that the judges could not meet there 7: craſtino animarum to no- 
minate the ſheriffs: whereupon the queen named them herſelf, 


without ſuch previous aſſembly, appointing for the moſt part one 


of the two remaining in the laſt year's liſt*. And this caſe, thus 
circumſtanced, is the only authority 1 in our books for the making 


theſe extraordinary ſheriffs. It is true, the reporter adds, that it 


was held that the queen by her prerogative might make a ſheriff 


_ without the eleion of the judges, non ob/tante aliguo ftlatuto in 


contrarium : but the doCtrine of non ob/tante's, which ſets the pre- 
rogative above the laws, was effectually demoliſhed by the bill of 
rights at the revolution, and abdicated Weſtminſter-hall when 
king James abdicated the kingdom. However, it muſt be ac- 


| knowleged, that the praftice of occaſionally naming what are 


called pocket-ſheriffs, by the ſole authority of the crown, hath. 
been uniformly continued to this day. 


SHERI FFS, by ew of board old ſtatutes, are to continue 


In their office no longer than one year; and yet it hath been ſaid? 


that a ſheriff may be appointed durante bene placito, or during the 


king's pleaſure; and fo is the form of the royal writ ®. There- 
fore, till a new ſheriff be named, his office cannot be determi- 
| ned, unleſs by his own death, or the demiſe of the king; in 


which laſt caſe it was uſual for the ſucceſſor to ſend a new writ to 


| the old ſheriff ®: but now by ſtatute x Ann. ſt. 1. c. 8. all offi- 
; cers appointed by the preceding king may hold their offices for fix 


i Jenkins. 229, m Dalt, of ſheriffs. 8. 
> Dyer. 225. » Dalt. 7, | 
t 4 Rep. 32. 
months 
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months after the king's demiſe, unleſs ſooner diſplaced by the 
| ſucceſſor. We may farther obſerve, that by ſtatute 1Ric. II. c.rr. 


no man, that has ſerved the office of ſheriff for one year, can be. 


compelled to ſerve the ſame again within three years after. 


We ſhall find it is of the utmoſt importance to have the ſheriff 
appointed according to law, when we confider his power and 
duty. Theſe are either as a judge, as the keeper of the king's 


peace, as a miniſterial officer of the ſuperior courts of Juſtice, or 


as the king S bailiff, 


In his judicial capacity he is to hear and determine all cauſes 
of forty ſhillings value and under, in his county court, of which 


more in it's proper place : and he has alſo judicial power in divers 


other civil caſes?. He is likewiſe to decide the elefions of knights 
_ of the ſhire, (ſubje& to the control of the houſe of commons) of 


coroners, and of verderors; to judge of the qualification of voters, 


and to return ſuch as he ſhall determine to be aa d elected. 


As the keeper of the king's peace, both by common law and- 


ſpecial commiſſion, he is the firſt man in the county, and ſupe- 
rior in rank to any nobleman therein, during his office?. He may 


apprehend, and commit to priſon, all perſons who break the. 


peace, or attempt to break it : and may bind any one in a recog- 
_ nizance to keep the king's peace. He may, and is bound ex officio 
to, purſue and take all traitors, murderers, felons, and other miſ- 
doers, and commit them to gaol for ſafe cuſtody. He is alſo to 


_ defend his county againſt any of the king's enemies when they 


come into the land : and for this purpoſe, as well as for keepin 


the peace and purſuing felons, he may command all the people 


_ of his county to attend him ; which is called the poſſe comtatus, 
or power of the county 1: which ſummons every perſon above 
fifteen years old, and under the degree of a peer, is bound to at- 


 Dalt. C. 4+ 4 Dalt, c, 95. 
1 Roll. Rep. 237. | - | 


344 _ The Ricurs _ Booxl, 


tend upon warning”, under pain of fine and impriſonment*. But 
though the ſheriff is thus the principal conſervator of the peace 
in his county, yet, by the expreſs direftions of the great charter*, 
he, together with the conſtable, coroner, and certain other offi- 
cers of the king, are forbidden to hold any pleas of the crown, 
- or, in other words, to try any criminal offence. For it would be 
highly unbecoming, that the executioners of juſtice ſhould be alſo 
the judges; ſhould impoſe, as well as levy, fines and amercements ; 
ſhould one day condemn a man to death, and perſonally execute 
him the next. Neither may he a& as an ordinary juſtice of the 
peace during the time of his office" : for this would be equally 
Inconſiſtent ; he being in many reſpects the ſervant of the juſ- 
tices. 


In his miniſterial capacity the ſheriff is bound to execute all 
proceſs iſſuing from the king's courts of juſtice. In the com- 
mencement of civil cauſes, he is to ſerve the writ, to arreſt, and 
to take bail; when the cauſe comes to trial, he muſt ſummon 
and return the jury; when it is determined, he muſt ſee the 
_ judgment of the court carried into execution. In criminal mat-_ 
ters, he alſo arreſts and impriſons, he returns the jury, he has 
the cuſtody of the delinquent, and he executes the ſentence of 
the court, though it extend to death itſelf. 


As the king's bailiff, it is his buſineſs to preſerve the rights 
_ of the king within his bailiwick ; for ſo his county is frequently 
called in the writs: a word introduced by the princes of the 
Norman line; in imitation of the F rench, whoſe aehy's is di- 
vided into bailiwicks, as that of England into counties". He 
muſt ſeiſe to the king's uſe all lands devolved to the crown by 
attainder or eſcheat ; muſt levy all fines and forfeitures ; muſt 
ſeiſe and keep all waifs, wrecks, eſtrays, and the like, unleſs 
they be granted to ſome ſubject ; and muſt alſo collect the king's 


1 Lamb. Eiren. 315. » Stat. 1 Mar. ft. 2. c.8. 
* Stat. z Hen. V. c. 8. | v Forteſc. de L.L, c. 24. 
1 cap. 17. | 


rents 
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rents within his bailiwick, if commanded by proceſs from the 
exchequer *. 


To execute theſe yarious offices, the ſheriff has under him 
many inferior officers; an under-ſheriff, bailiffs, and gaolers ; 
who muſt neither buy, ſell, nor farm their offices, .on forfeiture 
of 5007.” 


Tur <a Si uſually performs all the duties of the office; 


a very few only excepted, where the perſonal preſence of the 
high-ſheriff is neceſſary. But no under-ſheriff ſhall abide in his 
office above one year *; and if he does, by ſtatute 24 Hen. VI. 
Cc. 8. he forfeits 200 /. a very large penalty in thoſe early days. 
And no under-ſheriff or ſheriff's officer ſhall practice as an attor- 
ney, during the time he continues in ſuch office *: for this would 
be a preat inlet to partiality and oppreſſion. But theſe falutary 
regulations are ſhamefully evaded, by practiſing in the names of 
other attorneys, and putting in ſham deputies by way of nominal 
under-ſheriffs : by reaſon of which, fays Dalton *, the under- 
' ſheriffs and bailiffs do grow ſo cunning in their ſeveral places, 
that they are able to deceive, and it may well be feared that 


many of them do deceive, both the king, the high-ſheriff, and 


the county. 


Bair 1Frs, or ſheriff's officers, are either baihiffs of hun- 
dreds, or ſpecial bailiffs. Bailiffs of hundreds are officers appoint- 
_ ed over thoſe reſpeCtive diſtricts by the ſheriffs, to colle& fines 
therein ; to ſummon juries ; to attend the judges and juſtices at 
the afliſes, and quarter ſeffions; and alſo to execute writs and 


proceſs in the ſeveral hundreds. But, as theſe are generally plain 
men, and not thoroughly {kilful in this latter part of their office, 


that of ſerving writs, and making arreſts and executions, it is 
now uſual to join ſpecial bailiffs with them ; who are generally 


, Dalt, 6 de. docs 2 Stat. 1 Hen.V. C. 4 
I Stat. 3 Geo. I. c. 15. __ Þ of ſheriffs, c. 115. 
= Stat, 42 Edw. III, c.g. | 
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mean perſons employed by the ſheriffs on account only of their 
adroitneſs and dexterity in hunting and ſeifing their prey. The 
ſheriff being anſwerable for the miſdemeſnors of theſe bailiffs, 
they are therefore uſually bound in a bond for the due execution 
| of their office, and thence are called bound-bailiffs ; which the 


common people have corrupted into a much more homely ap- 
pellation. 


 GaoLERs are alſo the ſervants of the ſheriff, and he muſt 
be reſponſible for their conduct. Their buſineſs is to keep ſafely 
all ſuch perſons as are committed to them by lawful warrant: and,. 

_ if they ſuffer any ſuch to eſcape, the ſheriff ſhall anſwer it to. 
the king, if it be a criminal matter; or, in a civil caſe, to the 
party injured*®. And to this end the ſheriff muſt* have lands 
ſufficient within the county to anſwer the king and his people. 
The abuſes of gaolers and ſheriff's officers toward the unfortunate 
perſons in their cuſtody are well reſtrained and | goarces againſt 
by ſtatute 32 Geo. Il. C. 28. 


Tn vaſt expenſe, which cuſtom had introduced in ſerving 
the office of high-ſheriff, was grown ſuch a. burthen to the 'ſub- _ 
je, that it was enacted, by ſtatute 14 & 14 Car. II. c. 21. that 
no ſheriff ſhould keep any table at the affiſes, except for his own 
family, or give any preſents to the Judges or their ſervants, or 
| have more than forty men in livery; yet, for the ſake of ſafety 
and decency, he may not have leſs than twenty men in England 


and twelve 1 in Wales; upon forteiture, in any of theſe caſes, of, 
2006-:--: : y 


; Il. Tu E coroner's is alſo a very antient office at the common. 
law. He is called coroner, coronator, becauſe he hath principally 
to do with pleas of the crown, or ſuch wherein the king is more 
 immedaately concerned ©. And in this light the lord chief juſtice 


© Dalt, c. 118.” 4 Rep. 34. F 14 Car. II. c. 21.4.7. 
* Stat, g Edw.Il. ft. 2. 2Edw.III, c.4, * 2Infſt, gi, 4lnſt. 271. 
4 Edw, 11. c.g. 5 Edw. I. c.4. 13 & 
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of the king's bench is the principal coroner in the kingdom, and 
may (if he prenmes) exerciſe the juriſdiftion of a coroner in any 
part of the realm*. But there are alſo particular coroners for 
every county of England ; uſually four, but ſometimes fix, and 
ſometimes fewer 5. This officer ® is of equal antiquity with the 
ſheriff; and was ordained together with him to keep the PE, 
when the earls gave up the wardſhip of the OE 


"EE Ai choſen by all the freeholders in the county court, 

as by the policy of our antient laws the ſheriffs, and conſervators 
of the peace, and all other officers were, who were concerned in 
matters that affe&ted the liberty of the people! ; and as verderors 
of the foreſts ſtill are, whoſe buſineſs it is to ſtand between the 
prerogative and the ſubje& in the execution of the foreſt laws. 


For this purpoſe there is a writ at common law de coronatore eli- 


gendo*: in which it is expreſily commanded the ſheriff, © quod 
&« falem elgi faciat, gut melius et ſciat, et velit, . ef poſſit, officio illt 


* zntendere.” And, in order to effect this the more ſurely, it was | 


enacted by the ſtatute! of Weſtm. 1. that none but lawful and 


diſcreet knights ſhould be choſen : and there was an inſtance in 
the 5 Edw. III. of a man being removed from this office, becauſe 


he was only a merchant®. But it ſeems it is now ſufficient if a 
man hath lands enough to be made a knight, whether he be 


really knighted or not*: for the coroner ought to have eſtate 


ſufficient to maintain the dignity of his office, and anſwer any 
fines that may be ſet upon him for his miſbehaviour *; and if he 


| hath not enough to anſwer, his fine ſhall be levied on the county, 


as a puniſhment for eleCting an inſufficient officer*?. Now indeed, 


_ through the culpable neglect of gentlemen of property, this office | 


has been ſuffered to fall into diſrepute, and get into low and in- 
digent hands : ſo that, although formerly no coroners would con- 


f 4Rep. 57. — | | 3 Edw.1I. c. 10. 

-F. N.B. 163. - "mm 2 Inſt, 32.- 

h Mirror. c. 1. {. 3. a F. N. B. 163, 164. 

1 2 Inft, 558. o Thid, 

& F, N. B. 163. RO P Mirr. C. 1. $.3. 2 Inſt, 175. 
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deſcend to be paid for ſerving their country, and they were by the 
aforeſaid ſtatute of Weſtm. 1. expreſſly forbidden to take a re- 
ward, under pain of great forfeiture to the king; yet for many 
years paſt they have only deſired to be choſen for the ſake of their 
perquiſites; being allowed fees for their attendance by the ſtatute 
3 Hen. VII. c. 1. which fir Edward Coke complains of heavily 3; 
| though ſince his time thoſe fees have been much enlarged". 


THz coroner is choſen for life : but may be removed, either 
by being made ſheriff, or choſen verderor, which are offices in- 
compatible with the other; or by the king's writ de coronatore 
exonerando, for a cauſe to be therein afligned, as that he is en- 
gaged in other bulineſs, is incapacitated by years or lickneſs, hath 
not a ſufficient eſtate in the county, or lives in an inconvenient 
part of it*. And by the ſtatute 25 Geo. II. c. 29. extortion, 


neglect, or miſbehaviour, are alſo made cauſes of removal. 


Tax office and power of a coroner are alſo, like thoſe of a- 
ſheriff, either judicial or miniſterial ; but principally judicial. 
This is in great meaſure aſcertained by ſtatute 4 Edw. I. de officio 


coronatoris ; and confiſts, firſt, in enquiring, when any perſon is 
flain, or dies ſuddenly, or in priſon, concerning the manner of 


his death. And this muſt be «© ſuper vi/um corporis*;” for, if the 


body be not found, the coroner cannot fit”. He muſt alſo ſit at 


the very place where the death happened ; and his enquiry is 
made by a jury from four, five, or ſix of the neighbouring 
towns, over whom he is to prefide. If any be found guilty by 


this inqueſt of murder, he is to commit to priſon. for farther 


trial, and 1s alſo to enquire concerning their lands, goods and 


_ Chattels, which are forteited thereby : but, whether it be mur- 


4 2 Inf. 210. | hood, for the flaughter of a man therein, 
* Stat. 25 Geo. II, c. 29. | ©« te corpore delidti conſtare oportebat ; i, te, non 
* F.N. B. 163, 164. **© 2am fuifſe aliquem in territorio ifko mortuum 

t 4 Inſt, 271. | * inventum, quam wvulneratum et caeſum. Poteſt 


» 'Thus, in the Gothic conſtitution, be- © enim homo etiam ex alia cauſa ſubito mori.” 


fore any fine was payable by the neighbour- Stiernhook ae jure Gothor. 1. 3. c. 4. 


der 
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der or not, he muſt enquire whether any deodand has accrued to 
| the king, or the lord of the franchiſe, by this death : and muſt 
certify the whole of this inquiſition to the court of king's bench, 
or the next afliſes. Another branch of his office is to enquire 


concerning ſhipwrecks ; ; and certify whether wreck or not, and 


who is 1n poſſeſſion of the goods. Concerning treaſure-trove, he 
- 18 alſo to enquire who were the finders, and where it is, and 
whether any one be ſuſpected of having found and concealed a 
treaſure ; **and that may be well perceived (faith the old ſtatute 


*« of Edw. I.) where one liveth riotouſly, hunting taverns, and 


* hath done fo of long time :” whereupon he might be attached, 
and held to bail, upon this I only. 


THre minifterial office of the coroner is only as the ſheriff's. 
ſubſtitute. For when juſt exception can be taken to the ſheriff, 
for ſuſpicion of partiality, (as that he is intereſted in the ſuit, or 
of kindred to either plaintiff or defendant) the proceſs muſt then 


be awarded to the coroner, inſtead of the theriff, for execution 
of the king's writs ". 


Hl. THE next ſpecies of ſubordinate magiſtrates, whom I am: 
to conſider, are juſtices of the peace ;. the principal of whom is. 
the cuſtos rotulorum, or keeper of the records of the county. ' The 
common law hath ever had a ſpecial care and regard for the con- 
ſervation of the peace ; for peace is the very end and foundation. 


of civil ſociety. And therefore, before the preſent conſtitution of 


juſtices was invented, there were peculiar officers appointed by 


the common law for the maintenance of the pablic peace. Of 


theſe ſome had, and ſtill have, this power annexed to other of=- 
fices which they hold ; others had it merely by itſelf, and were. 


thence named cu/todes or conſervatores pacis. Thoſe that were ſo: 


virtute offici ſtill continue ; but the latter fort are c ſuperſeded by 
the modern Juſtices. 


Y 4, Inſt. 271. 


THE 
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Tr x king's majeſty ” is, by his office and dignity royal, the. 
principal conſervator of the peace within all his. dominions ; and 
may give authority to any other to ſee the peace kept, and to 
puniſh ſuch as break it: hence it is uſually called the king's peace. 
'The lord chancellor or keeper, the lord treaſurer, the lord high 
ſteward of England, the lord mareſchal, and lord high conſtable 
of England (when any ſuch officers are in being) and all the 
juſtices of the court of king's bench ( by virtue of their offices) 


and the maſter of the rolls (by preſcription) are general conſer- 


vators of the peace throughout the whole kingdom, and may 
commit all breakers of it, or bind them in recognizances to keep 
' It *: the other judges are only ſo in their own courts. The co- 
' Toner is alſo a conſervator of the peace within his own county ? ; 
as is alſo the ſheriff*; and both of them may take a recognizance 
or ſecurity for the peace. Conſtables, tythingmen, and the like, 
are alſo conſervators of the peace within their own Juriſdictions ; ; 
and may apprehend all breakers of the peace, and commit them 
till they find ſureties for their keeping it *. 


| Tnosz that were, without any office, "TY and merely 
conſervators of the peace, either claimed that power by preſcrip- 
tion®; or were bound to exerciſe it by the tenure of their lands*; 
or, laſtly, were choſen by the freeholders in full county court 
before the ſheriff; the writ for their eleftion direfting them to 
be choſen *« de probioribus et potentioribus comitatus ſui in cuſtodes 
_ &* hacrs®.” But when queen Iſabel, the wife of Edward II, had 
| contrived to depoſe her huſband by a forced reſignation of the 
crown, and had ſet up his ſon Edward III in his place; this, 
| being a thing then without example in England, it was feared 
| would much alarm the people ; eſpecially as the old king was 


living, though hurried about from caſtle to caſtle ; till at laſt he 


» Lambard. Eirenarch. 12, * Lamb. 14. 
x Lamb. iz, Ibid: 16: 
Y Britton. 3. © M0047: 
* F,N.B. 81. -...-0 Thid. 16; 
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met with an untimely death. To prevent therefore any riſings, 


or other diſturbance of the peace, the new king ſent writs to all 
the ſheriffs in England, the form of which 1s preſerved by Tho- 
mas Walſingham *, giving a plauſible account of the manner of 
his obtaining the crown; to wit, that it was done 7p/ius patris 
beneplacito: and withal commanding each ſheriff that the peace 
be kept throughout his bailiwick, on pain and peril of difinhe- 
ritance and loſs of life and limb. - And in a few weeks after the 
date of theſe writs, it was ordained in parliament *, that, for the 
better maintaining and keeping of the peace in every county, 


good men and lawful, which were no maintainers of evil, or 


| barretors in the country, ſhould be affigned to keep the peace. 


And in this manner, and upon this occafion,. was the eleQtion 
_ of the conſervators of the peace taken from the people, and 
given to the king®; this afſignment being conſtrued. to be by the 


king's commiſſion *. But ſtill they were called only conſervators, 


wardens, or keepers of the peace, till the ſtatute 34 Edw. III. c.. 
gave them the power of trying felonies ; and then they acquired. 


the more honorable appellation of juſtices). 


THrsz juſtices are appointed by the king's ſpecial commiſſion 


_ under the great ſeal, the form of which was ſettled by all the 


| Judges, A. D. 1590. This appoints them all ®, jointly and ſe- 
verally, to keep the peace, and any two or more of them to en- 
quire of and determine felonies,. and other miſdemeſnors : in 
which number ſome particular juſtices, or one of them, are di- 
rected to be always included, and no buſineſs to be done without 


their preſence ; the words of the commiſſion running thus, * guo=- 
« rum aliquem veſtrum, A. B. C. D. &c. unum efſe volumus ;” 
whence the perſons ſo named are uſually called juſtices of the 
' quorum. And formerly it was cuſtomary to appoint only a ſele& 


* Hiſt. 4 D. 1327. ) Lamb. 23. 
f Stat. 1 Edw. III. c. 16. i Ibid. 43. 
8 Lamb. 20. & See the form itſelf, Lamb, 35. Bura.. 
bh Stat. 4 Edw. III, c.2, 18 Edw. II. tit, juſtices, $. 1, 
ft. 2. C. 2. | 
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number of juſtices, eminent for their {kill and diſcretion, to be of 
the quorum ; but now the practice is to advance almoſt all of them 
to that dignity, naming them all over again in the quorum clauſe, 
except perhaps only ſome one inconfiderable perſon for the ſake 
of propriety : and no exception is now allowable, for not ex- 
. preſſing 1 in the form or warrants, &c, that the of oo who iſſued 
them: 1 is of the quorum *. | 


ToucninG the number and qualifications of theſe juſtices ; 
it was ordained by ſtatute 18 Edw. III. c. 2. that 7wo, or three, 
_ of the beſt reputation in each county ſhall be affigned to be keep- : 
ers of the peace. But theſe being found rather too few for that 
purpoſe, it was provided by ſtatute 34 Edw. III. c. 1. that one 
lord, and three, or four, of the moſt worthy men in the county, 
with ſome learned in the law, ſhall be made juſtices in every 
county. But afterwards the number of juſtices, through the am- 
| bition of private perſons, became ſo large, that it was thought 
_neceſlary by ſtatute 12 Ric. II. c. 10. and 14 Ric. II. c. 11. to 
reſtrain them at firſt to fix, and afterwards to eight only. But 
this rule is now diſregarded, and the cauſe ſeems to be (as Lam- 
bard obſerved long ago®) that the growing number of ſtatute 
laws, committed from time to time to the charge of juſtices of 
| the peace, have occaſioned alſo (and very reaſonably) their en- 
creaſe to a larger number. And, as to their qualifications, the 
ſtatutes juſt cited direct them to be of the beſt reputation, and 
moſt worthy men in the county : and the ſtatute 17 Ric. II. c.7. 
orders them to be of the moſt ſufficient knights, eſquires, and 
gentlemen of the law. Alfo by ſtatute 2 Hen.V. &. 1. c. 4. and 
ſt. 2. c. 1. they muſt be reſident in their ſeveral counties. And. 
becauſe, contrary to theſe ſtatutes, men of ſmall ſubſtance had 
crept into the commiſſion, whoſe poverty made them both covet- 
ous and contemptible, it was enaQted by ſtatute 18 Hen. VI. c.11. 
that no juſtice ſhould be put in commiſſion, if he had not lands 
to the value of 20/7. per annum. And, the rate of money being 
greatly altered fince that time, it is now enacted by ſtatute 


: Stat, 26 Geo, II. C. 27, mn Lamb, 34+ 


5 Geo. II. 
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5 Geo, II. c.11. and every juſtice, except as is therein excepted, 
ſhall have 1o0/. per annum clear of all deduCtions ; and, if he acts 
without ſuch qualification, he ſhall forfeit 100/. This qualifica- 
tion " is almoſt an equivalent to the 20 /. per annum required in 
Henry the fixth's time : and of this* the juſtice muſt now make 


oath. Alſo it is provided by the aC& 5 Geo. II. that no practiſing 


attorney, ſolicitor, or Renee. ſhall be capable of vg as a juſ- 
tice of the peace. | 


As the office of theſe juſtices is conferred by the king, ſo it 
ſubſiſts only during his pleaſure ; and is determinable, 1. By the 
demiſe of the crown ; that is, in fix months after*. 2. By ex- 
_ preſs writ under the great ſeal ?, diſcharging any particular perſon 
from being any longer juſtice. 43. By ſuperſeding the commiſſion 


| by writ of ſuperſedeas, which ſuſpends the power of all the juſ-_ 


tices, but does not totally deſtroy it ; ſeeing it may be revived 
again by another writ, called a procedendo. 4. By a new com- 


miſſion, which virtually, though ſilently, diſcharges all the for- 


mer juftices that are not included therein ; for two commitlions 


cannot ſubſiſt at once. 5. By acceflion of the office of ſheriff or | 


 coroner*. Formerly it was thought, that if a man was named in 
any commiſſion of the peace, and bad afterwards a new dignity 
_ conferred upon him, that this determined his office ; he no lon- 


ger anſwering the deſcription of the commiſſion : but now* it is 


provided, that notwithſtanding a new title of dignity, the juſtice 
on whom it is conferred ſhall ſtill continue a Juſtice. 


Ta] E power, office, and duty of a juſtice of the peace A 


on his commiſſion, and on the ſeveral ſtatutes, which have created 


objects of his juriſqgiftion. His commiſſion, firſt, empowers him 
ſingly to conſerve the peace ; and thereby gives him all the power | 
of the antient conſervators at the common law, in ſuppreſſing 


| ® See biſhop Fleetwood's calculations i in 4 Lamb. 67. 

his chronicon pretioſum. = r Stat. 1 Mar, ft. 1. c.8. 
9 Stat. 18 Geo, II. c, 20. | 5 Stat, 1 Edw.VL. c. 7. 
” Stat, 1 Ann, C, 8. 
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riots and affrays, in taking ſecurities for the peace, and in ap- 
prehending and committing felons and other inferior criminals. 
It alſo empowers any two or more of them to hear and determine 
all felonies and other offences ; which is the ground of their ju- 
_riſdiftion at ſeſſions, of which more will be faid in it's proper 
place. And as to the powers given to one, two, or more juſtices 
by the ſeveral ſtatutes, which from time to time have heaped upon 
them ſuch an infinite variety of buſineſs, that few care to under- 
take, and fewer underſtand, the office ; they are ſuch and of fo 
great importance to the public, that the country is greatly obli- 
_ ged to any worthy magiſtrate, that without ſiniſter views of his 
own wall engage in this troubleſome ſervice. And therefore, if a 
| well meaning juſtice makes any undeſigned flip in his practice, 
_ great lenity and indulgence are ſhewn to him in the courts of law ; 
and there are many ſtatutes made to protect him in the upright 
diſcharge of his office * : which, among other privileges, prohibit 
ſuch juſtices from being ſued for any overſights without notice 
beforehand ; and ſtop all ſuits begun, on tender made of ſufficient 
amends. But, on the other hand, any malicious or tyrannical 
abuſe of their office is ſure to be ſeverely puniſhed ; and all per- 
ſons who recover a verdi& againſt a juſtice, for any wilful or ma- 
licious injury, are entitled to double coſts. 


1 T4 impoſlible upon our preſent plan to enter minutely into 
the particulars of the accumulated authority, thus committed to 
the charge of theſe magiſtrates. I muſt therefore refer myſelf at 

preſent to ſuch ſubſequent parts of theſe commentaries, as will 
\ In their turns comprize almoſt every object of the juſtices juriſ- 
diction : and in the mean time recommend to the ſtudent the 
peruſal of Mr Lambard's eirenarcha, and Dr Burn's juftice of the 
peace ; wherein he will find every thing relative to this ſubject, 
both in antient and modern practice, collected with great care and 

accuracy, and diſpoſed in a moſt clear and judicious method. 


t Stat. 7 Jac. I. c. 5, 21 Jac.I. c. 12. 24 Geo, II. c. 44. 
= I SHALL 
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I s HALL next conſider ſome officers of lower rank than 
thoſe which have gone before, and of more confined juriſdiction ; 
but ſtill ſuch as are univerſally in uſe through every part of the 
kingdom. 


IV. F OURTHLY, then, of the conſtable. The word conſtable 
is frequently ſaid to be derived from the Saxon, koning-ſtaple, 
and to ſignify the ſupport of the king. But, as we borrowed the 
| name as well as the office of conſtable from the French, I am 
rather inclined to deduce it, with fir Henry Spelman and Dr Cowel, 
from that language, wherein it is plainly derived from the Latin 
_ comes ſtabuli, an officer well known in the empire; ſo called 
becauſe; like the great conſtable of France, as well as the lord 
high conſtable of England, he was to regulate all matters of 
chivalry, tilts, turnaments, and feats of arms, which were per- 


formed on horſeback. This great office of lord high conſtable 


hath been diſuſed in England, except only upon great and folemn _ 


occaſions, as the king's coronation and the like, ever fince the 
_ attainder of Stafford duke of Buckingham under king HenryVIII; 


as in France it was ſuppreſſed about a century after by an edict of 


Louis XIII”: but from his office, fays Lambard ”, this lower 


conſtableſhip was at firſt drawn and fetched, and is as it were a 


very finger of that hand. For the ſtatute of Wincheſter*, which 
firſt appoints them, dire&s that, for the better keeping of the 


peace, two conſtables in every hundred and franchiſe ſhall inſpeCt 


all matters TY tO arms and armour. 


| ConsSTABLES are of two ſorts, high conſtables, and petty 


conſtables. The former were firſt ordained by the ſtatute of 
| Wincheſter, as before-mentioned; and are appointed at the court 
leets of the franchiſe or hundred over which they preſide, or, in 
default of that, by the juſtices at their quarter ſeſſions ; and are 
removeable by the ſame authority that appoints them”. The petty 


« Philips's life of Pole. 13. 111, * 14 Edw: I. c. 6. 
* of conſtables, 5. CE Y Salk. 1 50, 
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356 Ad MINES: Book I. 
conſtables are inferior officers in every town and pariſh, ſubordi- 
nate to the high conſtable of the hundred, firſt inſtituted about 
the reign of Edward III *. Theſe petty conſtables have two offi- 
ces united in them ; the one antient, the other modern. Their 
__ antient office is that of headborough, tithing-man, or bortholder ; 
of whom we formerly ſpoke*, and who are as antient as the time | 
| of king Alfred: their more modern office is that of conſtable 
merely ; which was appointed (as was obſerved) fo ntely as the 
reign of Edward III, in order to affiſt the high conſtable *. And 
in general the antient headboroughs, tithing-men, and borſholders, 
were made uſe of to ſerve as petty conſtables ; though not ſo ge- 
nerally, but that in many places they ſtill continue diſtinct officers 
from the conſtable. They are all choſen by the jury at the court 
leet; or, if no court leet be held, are appointed by two juſtices 
of the poorer 


Taz general duty of all cntieblin both high and petty, as 
| well as of the other officers, is to keep the king's peace in their 
ſeveral diſtricts; and to that purpoſe they are armed with very 
large powers, of arreſting, and impriſoning, of breaking open 
houſes, and the like : of the extent of which powers, conſider- 
ing what manner of men are for the moſt part put upon theſe 
offices, it is perhaps very well that they are generally kept in 
ignorance. One of their principal duties, ariſing from the ſta- 
tute of Wincheſter, which appoints them, is to keep watch and 
ward in their refpeCtive juriſdictions. Ward, guard, or cu/todza, 
is chiefly intended of the day time, in order to apprehend rioters, 
and robbers on the highways ; the manner of doing which is left 
to the diſcretion of the juſtices of the peace and the conſtable *, 
the hundred being however anſwerable for all robberies commit- 
ted therein, by day light, for having kept negligent guard. Watch 
_ 1s properly applicable to the night only, (being called among our 
Teutonic anceſtors wacht or wata*®) and it begins at the time 


z Spelm. Glofl. 148. L _ © Dalt. juſt, c. 104. 


* Pag. 114. © Excubias et explorationes guas wattas vorant. 
d Lamb. g. Copivalar. Hludav. Pii, cap.1. 4, D.8$15. 


e Stat. 14 & 15 Car. II. c. 12, | when 
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when ward ends, and ends when that begins : for, by the ſtatute 
of Wincheſter, in walled towns the gates ſhall be cloſed from 
funſetting to ſunrifing, and watch ſhall be kept in every borough 


and town, eſpeciallyin the ſummer ſeaſon, to apprehend all rogues, 
vagabonds, and night-walkers, and make them pive an account 


of themſelves. The conſtable may appoint watchmen at his dif- 
cretion, regulated by the cuſtom of the place ; and theſe, being 
his deputies, have for the time being the authority of their prin- 
cipal. But, with regard to the infinite number of other minute 


duties, that are laid upon conſtables by a diverſity of ſtatutes, I 


muſt again refer to Mr Lambard and Dr Burn ; in whoſe compi- 
lations may be alſo ſeen, what powers and duties belong to the 
conſtable or tithing-man indifferently, and what to the conſtable 
only : for the conitable may do whatever the tithing-man may ; 
but it does not hold e converſo; for the tithing-man has not an 
_ equal power with the conſtable. _ 7 


V. Wrx are next to conſider the ſurveyors of the highways. 
Every pariſh is bound of common right to keep the high roads, 
that go through it, in good and ſuthicient repair ; unleſs by reaſon 

of the tenure of lands, or otherwiſe, this care is conſigned to 
ſome particular private perſon. From this burthen no man was 
exempt by our antient laws, whatever other immunities he might 
enjoy : this being part of the z7rinoda neceſſitas, to which every 
man's eſtate was ſubject ; viz. expeditio contra hoſtem, arcium 
 conſlruftio, et pontium reparatio: for, though the reparation of 
bridges only i is expreſſed, yet that of roads alſo muſt be under- 
ſtood ; as in the Roman law, ad n/truftiones reparationeſque itine- 


rum et pontium, nullum genus hominum, nulliu/que dignitatis ac ve-_ 
nerationis meritts, ceſſare aportet*. And indeed now, for the moſt 
part, the care of the roads only ſeems to be left to pariſhes ; that 


of bridges being in great meaſure devolved upon the county at 


large, by ſtatute 22 Hen. VIII. c. 5. If the pariſh neglected theſe 


repairs, they might formerly, as they may ſtill, be. indiQed for 
ſuch their neglect : but it was not then incumbent on any parti- 


f C. 11, 74. 4. 
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cular officer to call the pariſh together, and ſet them upon this 
work ; for which reaſon by the ſtatute 2 & 4 Ph. & M. c. 8. 
ſurveyors of the highways were ordered to be choſen in every 


| Pon g 


TnrsE {urveyors were originally, according to the ſtatute of 
Philip and Mary, to be appointed by the conſtable and church- 
wardens of the pariſh ; but now ® they are conſtituted by two 
neighbouring juſtices, out of ſuch ſubſtantial inhabitants as have 
either 10/7. per annum of their own, or rent 3o/. a year, or are. 
worth in perſonal eſtate 100/. 


THE1R office and duty conſiſts in putting in execution a ya- 
riety of ſtatutes for the repairs of the highways ; that is, of ways 
leading from one town to another : by which it is enacted, 
1. That they may remove all annoyances in the highways, or give 
notice to the owner to remove them ; who is liable to penalties 
' on non-compliance. 2. They are to call together all the inhabi- 
tants of the pariſh, fix days in every year, to labour in repairing 
the highways ; all perſons keeping draughts, or occupying lands, 
being obliged to ſend a team for every draught, and for every 50 /. 
a year, which they keep or occupy; and all other perſons to 
work or find a labourer. The work muſt be completed before 
harveſt; as well for providing a good road for carrying in the 
corn, as alſo becauſe all hands are then ſuppoſed to be employed 
in harveſt work. And every cartway muſt be made eight feet 
wide at the leaſt'; and may be increaſed by the quarter ſeflions 
to the breadth of four and twenty feet. 3. The ſurveyors may 


way, was candidate for the conſulſhip with 
Julius Caeſar. (Cic. ad Attic, /. 1. ep.1 J 
k Stat. 3W.& M., c. 12. 


'E This office, Mr Dalton (juſt, cap. 50.) 
 fays, exaltly anſwers that of the curatores 
wiarum of the Romans : but, I ſhould gueſs 


that theirs was an office of rather more dig- 


nity and authority than ours, not only from 


comparing the method of making and 


mending the Roman ways with thoſe of our 


country pariſhes ; but alſo becauſe one Ther- 


mus, who was the curator of the Flaminian 


i This, by the laws of the twelve tables 
at Rome, was the ſtandard for roads that 
were firaight; but in winding ways, the 
breadth was dire&ed to be {ixteen feet. 
Ff 8.3.8. 


lay 
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lay out their own money in purchaſing materials for repairs, where 
there is not ſufhcient within the pariſh, and ſhall be reimburſed 
by a rate, to be allowed at a ſpecial ſeſſions. 4. In caſe the per- 
ſonal labour of the pariſh be not ſufficient, the ſurveyors, with 


the conſent of the quarter ſeſſions, may levy a rate (not exceed- 


ing 69. in the pound) on the pariſh, in aid of the perſonal duty ; 
for the due application of which they are to account upon oath. 
As for turnpikes, which are now univerſally introduced in aid of 
ſuch rates, and the law relating to them, theſe depend entirely 
. on the particular powers granted in the ſeveral road acts, and 


therefore have nothing to do with this compendium of general law. 


VI I PROCEED FRET laſtly, to conſider the overſeers 
of the poor ; their aol appointment, and duty. 


Tu poor of Rogltaid, till the time of Henry VIII, ſubliſted 
entirely upon private benevolence, and the charity of welldiſpoſed 
chriſtians. For, though it appears by the mirrour , that by the 


common law the poor were to be « tuſtained by parſons, rectors 


« of the church, and the pariſhioners ; ; ſo that none of them dye 
« for default of ſuſtenance;” and though by the ſtatutes 12 Ric. IT. 


c. 7. and 19 Hen. VII. c. 12. the poor are directed to abide 
in the cities or towns wherein they were born, or ſuch wherein 
they had dwelt for three years (which ſeem to be the firſt rudi- 
' ments of parith ſettlements) yet till the ſtatute 26. Hen. VIII. c. 26. 


I find no compulſory method chalked. out for this purpoſe : but 
the poor ſeem to have been left to ſuch relief as the humanity | 
of their neighbours would afford them. The monaſteries were, 


in particular, their principal reſource ; and, among other bad 
effects which attended the monaſtic inſtitutions, it was not per 


haps one of the leaſt (though frequently eſteemed quite = ny 


wiſe) that they ſupported and fed a very numerous and very idle 


poor, whoſe ſuſtenance depended upon what was daily diſtri- 
buted in alms at the gates of the religious houſes. But, upon 


| the total diflolution of theſe, the inconvenience of thus encou- 
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raging the poor in habits of indolence and beggary was quickly 
felt throughout the kingdom : and abundance of ſtatutes were _ 
made in the reign of king Henry the eighth, for providing for 
the poor and impotent ; which, the preambles to ſome of them 
recite, had of late years ffrangely increaſed. Theſe poor were 
principally of two forts : ſick and impotent, and therefore unable 
to work ; idle and ſturdy, and therefore able, but not willing, to 
exerciſe any honeſt employment. To provide in ſome meaſure 
for both of theſe, in and about the metropolis, his ſon Edward 
the ſixth founded three royal hoſpitals ; Chriſt's, and St. Thomas's 
for the relief of the impotent through infancy or fickneſs ; and 
Bridewell for the puniſhment and employment of the vigorous 
and idle. But theſe were far from being ſuthcient for the care of 
the poor throughout the kingdom at large ; and therefore, after 
many other fruitleſs experiments, by ſtatute 43 Eliz. c. 2. over- 
ſeers of the poor were appointed in every pariſh. 


By virtue of the futate laſt mentioned, theſe overſeers are to 


be nominated yearly in Eaſter-week, or within one month after, 
(though a ſubſequent nomination will be valid *) by two juſtices 
dwelling near the pariſh. They muſt be ſubſtantial houtholders, 
and ſo expres to be in the PPRAone of the juſtices '. 


THEIR office and duty, acccniing to the ſame ſtatute, are 
principally theſe : firſt, to raiſe competent ſums for the neceſlary 
relief of the poor, impotent, old, blind, and ſuch other, being 
| poor and not able to work : and, ſecondly, to provide work for 
ſuch as are able, and cannot otherwiſe get employment : but this 
latter part of their duty, which, according to the wiſe regula- 
tions of that ſalutary ſtatute, ſhould go hand in hand with the 
other, is now moſt ſhamefully negleted. However, for theſe 
Joint purpoſes, they are empowered to make and levy rates upon 
the ſeveral inhabitants of the pariſh, by the ſame act of parlia- 
ment ; which has been farther explained and enforced by ſeveral | 
| ſubſequent ſtatutes. 


k Stra. 1123, | | ! 2 Lord Raym, 1394. 
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THE two great objeas of this ſtatute ſeem to have been, 
1. To relieve the impotent poor, and them only. _ 2. To find 
_ employment for ſuch as are able to work : and this principally by 
_ providing ſtocks to be worked up at home, which perhaps might 


be more beneficial than accumulating all the poor in one common 


work-houſe ; a practice which tends to deſtroy all domeſtic con- 
nexions (the only felicity of the honeſt and induſtrious labourer) 
and to put-the ſober and diligent upon a level, in point of their 
earnings, with thoſe who are difſolute and idle. Whereas, if none 


were to be relieved but thoſe who are incapable to get their livings, 
and that in proportion to their incapacity ; if no children were 
to be removed from their parents, but ſuch as are brought up in _ 


rags and idleneſs ; and if every poor man and his family were 


employed whenever they requeſted it, and were allowed the whole 


profits of their labour ;---a ſpirit of chearful induſtry would ſoon 
diffuſe itſelf through every cottage ; work would become eaſy 


and habitual, when abſolutely neceffary to their daily ſubſiſtence ; 


and the moſt indigent peaſant would go through his taſk without 


a murmur, if afſured that he and his children (when inca- 


_ pable of work through infancy, age, or infirmity) would then, 
and then only, be intitled to ſupport from his opulent neighbours. 


Tx 18 appears to have beta the plan of the ſtatute of queen 
Elizabeth ; in which the only defe& was confining the manage- 
ment of the poor to ſmall, parochial, diſtricts ; which are fre- 
quently incapable of furniſhing proper work, or providing an able 


director. However, the laborious poor were then at liberty to 
{ſeek employment wherever it was to be had ; none being obliged 
to reſide in the places of their ſettlement, but ſuch as were un- 


able or unwilling to work ; and thoſe places of ſettlement being 
' only ſuch where they were born, or had made their abode, ori- 


ginally for three years”, and afterwards (in the caſe of vagabonds) 


_ for one year only *. 


” Stat. 19 Hen, VII. c, 12. 1 Edw.VI. " Stat, 39 Eliz, C. 4+ 
C. 3. 3Edw.VI. c.16. 14Eliz, c.s5. 
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AFTER the reſtoration a very different plan was adopted, 
which has rendered the employment of the poor more difficult, 
by authorizing the ſubdiviſion of pariſhes ; has greatly increaſed 
their number, by confining them all to their reſpective diſtricts ; 
has given birth to the intricacy of our poor-laws, by multiplying 
and rendering more eaſy the methods of gaining ſettlements ; 
_ and, in conſequence, has created an infinity of expenſive law- 
ſuits between contending neighbourhoods, concerning thoſe ſettle- 
ments and removals. By the ſtatute 14 & 14 Car. II. c. 12. a legal 
ſettlement was declared to be gained by birth, or by inhabitancy, 
apprenticeſhip, or ſervice, for forty days; within which period 
| all intruders were made removeable from any pariſh by two juſ- 
tices of the peace, unleſs they ſettled in a tenement of the an- 
nual value of 10 /. The frauds, naturally conſequent upon this 
_ provition, which gave a ſettlement by ſo ſhort a reſidence, produ- 
ced the ſtatute 1 Jac. II. c. 17. which directed notice in writing to | 
| be delivered to the pariſh officers, before a ſettlement could be 
gained by ſuch reſidence. Subſequent proviſions allowed other 
circumſtances of notoriety to be equivalent to ſuch notice given ; 
and thoſe circumſtances have from time to time been altered, 
enlarged, or reſtrained, whenever the experience of new incon- 
veniences, ariſing daily from new regulations, ſuggeſted the ne- 
ceſlity of a remedy. And the doctrine of certificates was invented, 
by way of counterpoile, to reſtrain a man and his family from ac- 
quiring a new ſettlement by any length of reſidence whatever, 
unleſs in two particular excepted caſes; which makes pariſhes very 
cautious of giving ſuch certificates, and of courſe confines the poor 
at home, where frequently no _ooquere employment can be had. 


THz law o ſettlements may be therefore now reduced to the 
es general heads ; or, a ſettlement in a pariſh may be ac- 
quired, . By birth; for, wherever a child is firſt known to be, 
that 1s Fa prima facie the place of ſettlement, until ſome 
other can be ſhewn *. This is alſo always the place of ſettlement 


e Carth, 433: Comb. 364. Salk. 485. 1 Lord Raym. 567. 


of 
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of a baſtard child ; for a baſtard, having in the eye of the law 
no father, cannot be referred to 47s ſettlement, as other children 
may ?. But, in legitimate children, though the place of birth be 
prima facie the ſettlement, yet it is not concluſively ſo ; for there 
are, 2. Settlements by parentage, being the ſettlement of one's 
father or mother : all children being really ſettled in the pariſh 
where their parents are ſettled, until they get a new ſettlement 
for themſelves 1. A new ſettlement may be acquired ſeveral ways 3 
as, 3. By marriage. For a woman, marrying a man that is ſet- 
tled in another pariſh, changes her own : the law not permitting 
the ſeparation of huſband and wife *. But if the man has no ſet- 
tlement, her's is ſuſpended during his life, if he remains in Eng- 
land and is able to maintain her ; but in his abſence, or after his 
death, or during (perhaps) his inability, ſhe may return to her 
old ſettlement *. The other methods of acquiring ſettlements in 


any pariſh are all reducible to this one, of forty Jays reſidence 


therein : but this forty days reſidence (which is conſtrued to be 
lodging or lying there) muſt not be by fraud, or ſtealth, or in 


any clandeſtine manner ; but accompanied with one or other of 


the following concomitant circumſtances. The next method 
therefore of gaining a ſettlement, is, 4. By forty days reſidence, 
and notice. For if a ſtranger comes into a pariſh, and delivers 
notice in writing of his place of abode, and number of his fa- 
mily, to one of the overſeers (which muſt be read in the church 
and regiſtered) and reſides there unmoleſted for forty days after 
ſuch notice, he is legally ſettled thereby *. For the law preſumes 
that ſuch a one at the time of notice is not likely to become 


chargeable, elſe he would not venture to give it; or that, in . 
ſuch caſe, the pariſh would take care to remove him. But there 


are alſo other circumſtances equivalent to ſuch notice : therefore, 


'5. Renting for a year a tenement of the yearly value of ten 
pounds, and reſiding forty days in the pariſh, gains a ſettlement 


_Þ Salk. 427, 5 Foley. 249. 251, 252. 
1 Salk. 528. 2 Lord Raym, 1473. : t Stat. 13 & 14 Car. II. c. 12. i Jac, II. 
T tra, 544. Cc. 17. 3 & 4W, & Mar, C.11. 
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without notice” ; upon the principle of having ſubſtance enough 
to gain credit for ſuch a houſe. 6. Being charged to and paying 
the public /axes and levies of the pariſh; (excepting thoſe for 
ſcavengers, highways", and windows*) and, 7. Executing, when 
legally appointed, any public parochial gfice for a whole year in 
the pariſh, as church-warden, &c ; are both of them equivalent 
to notice, and gain a ſettlement?, if coupled with a reſidence of 
forty days. 8. Being /red for a year, when unmarried and child- 
leſs, and ſerving a year in the ſame ſervice; and 9. Being bound 
an apprentice for ſeven years; give the ſervant and apprentice a 
ſettlement, without notice *, in that place wherein they ſerve the 
laſt forty days. This is meant to encourage application to trades, 
and going out to reputable ſervices. 10. Laſtly, the having an 
eftate of one's own, and reſiding thereon forty days, however 
ſmall the value may be, in caſe it be acquired by a& of law or. 
_ of a third perſon, as by deſcent, gift, deviſe, &c, is a ſufficient 
ſettlement *: but if a man acquire it by his own act, as by pur- 
chaſe, (in it's popular ſenſe, in conſideration of money paid) then® 
unleſs the conſideration advanced, bona fide, be gol. it is no 
ſettlement for any longer time, than the perſon ſhall inhabit 
| thereon. He is in no caſe removeable from his own property ; 
' but he ſhall not, by any trifling or fraudulent purchaſe of his OWN, 
acquire a permanent and laſting ſettlement. 


 ALx perſons, not ſo ſettled, may be removed to their own 
pariſhes, on complaint of the overſeers, by two juſtices of the 
peace, if they ſhall adjudge them likely to become chargeable to 
the pariſh, into which they have intruded : unleſs they are in a 
way of getting a legal ſettlement, as by having hired a houſe of 
 10/. per annum, or living in an annual ſervice ; for then they are 
not removeable*. And in all other caſes, if the pariſh to which 
they belong, will grant them a certificate, acknowleging them 


*'Stat. 13 & 14 Car. H.-c. 12. z Ibid. 8&gW,1IlII.c.io., 31Geo. II. c.1i. 
v- Stat. g Geo- I. c, 7. 4-6. * Salk. 524. | | 
*.-Stat; 21Geo, IL c.30. 6.13. > Stat. g Geo, I. c. 7. 
Y Stat, 3& 4W,&M. c.11..- © Salk, 472, 


to. 
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to be 7herr pariſhioners, they cannot be removed merely becauſe 


likely to become chargeable, but only when they become afually 
chargeable *. But ſuch certificated perſons can gain no ſettlement 


by any of the means above-mentioned ; unleſs by renting a tene- 
ment of 10/. per annum, or by ſerving an annual office in the 
pariſh, being legally placed therein : neither can an apprentice 
or ſervant to ſuch certificated perſon gain a ſettlement by ſuch 
their ſervice ©. | | 


 TFHEsE are the general heads of the laws relating to the poor, 
which, by the reſolutions of the courts of juſtice thereon within 
a century paſt, are branched into a great variety. And yet, not- 
withſtanding the pains that have been taken about them, they ſtill 


remain very imperfect, and inadequate to the purpoſes they are 
deſigned for : a fate, that has generally attended moſt of our 


ſtatute laws, where they have not the foundation of the common 
| law to build on. When the ſhires, the hundreds, and the tith- 
ings, were kept in the ſame admirable order that they were diſ- 
poſed in by the great Alfred, there were no perſons idle, conſe- 
quently none but the impotent that needed relief : and the ſta- 
| tute of 43 Eliz. ſeems entirely founded on the fame principle, 
- But when this excellent ſcheme was negleCted and departed from, 


we cannot but obſerve with concern, what miſerable ſhifts and 


lame expedients have from time to time been adopted, in order to 
patch up the flaws occaſioned by this negle&t. There is not a 
more neceſſary or more certain maxim in the frame and conſtitu- 
tion of ſociety, than that every individual muſt contribute his 
ſhare, in order to the well-being of the community : and ſurely 
| they muſt be very deficient in ſound policy, who ſuffer one half 
of a pariſh to continue idle, diffolute, and unemployed ; and ther 


form viſionary ſchemes, and at length are amazed to find, that 


the induſtry of the other half is not able to maintain the whole. 
4 Stat. 8 & gW. III, c. 30. _ © Stat, 12 Ann, C.18, 
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CHAPTER THE TENTH, | F 


Or THE PEOPLE, WHETHER ALIENS, 
'DENIZENS, OR NATIVES. 


AVING, in the eight preceding chapters, treated of per- 
ſons as they ſtand in the public relations of magiftrates, I 
now proceed to conſider ſuch perſons as fall under the denomina- 
tion of the people. And herein all the inferior and ſubordinate 
magiſtrates, treated of in the laſt chapter, are included. 


THE firſt and moſt obvious diviſion of the people is into 
aliens and natural-born ſubje&s. Natural-born ſubjects are ſuch 
as are born within the dominions of the crown of England, that 
is, within the ligeance, or, as it is generally called, the allegiance 
of the king ; and aliens, ſuch as are born out of it. Allegiance 1 is 
the tie, or /igamen, which binds the ſubject to the king, in return 
for that prote&tion which the king affords the ſubje&t. The thing 
_ itſelf, or ſubſtantial part of it, is founded in reaſon and the na- 
ture of government ; the name and the form are derived to us 
from our Gothic anceſtors. Under the feodal ſyſtem, every owner 
of lands held them in ſubjection to ſome ſuperior or lord, from 
whom or whoſe anceſtors the tenant or vaſal had received them : 
and there was a mutual truſt or confidence ſubſiſting between 
the lord and vaſal, that the lord ſhould prote& the vaſal in the 

enjoyment of the territory he had granted him, and, on the 


other 
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other hand, that the vaſal ſhould be faithful to the lord and de- 
fend him againſt all his enemies. This obligation on the part of 
| the vaſal was called his fidelitas or fealty ; and an oath of fealty 


was required, by the feodal law, to be taken by all tenants to- 


their landlord, which is couched in almoſt the ſame terms as our 
antient oath of allegiance *: except that in the uſual oath of fealty 
there was frequently a ſaving or exception of the faith due to a 
ſuperior lord by name, under whom the landlord himſelf was 


perhaps only a tenant or vaſal. But when the acknowlegement 
was made to the abſolute ſuperior himſelf, who was vaſal to no_ 


man, it was no longer called the oath of fealty, but the oath of 
allegiance 3 ; and therein the tenant ſwore to bear faith to his ſfo- 
vereign lord, in oppoſition to all men, without any ſaving or ex- 
ception : © contra omnes homines fidelifatem fecit *.” Land held: 
by this exalted ſpecies of fealty was called feudum hginm, a lege 
fee ; the vaſals homrnes hg, or liege men; and the ſovereign their 
dominus ligius, or liege lord. And when ſovereign princes did 
homage to each other, for lands held under their reſpective ſo- 
vereignties, a diſtinction was always made between /mple homage, 


which was only an acknowlegement of tenure; and /zege homage, 


which included the fealty before-mentioned, and the ſervices con- 
ſequent upon it. Thus when our Edward III, in 1329, did homage 
to Philip VI of France, for his ducal dominions on that conti- 
nent, it was warmly diſputed of what ſpecies the homage was to- 
be, whether /zege or /mple homage ©. But with us in England, it 


becoming a ſettled principle of tenure, that 2/7 lands in the king- 


| dom are holden of the king as their ſovereign and lord paramount, 
no oath but that of fealty could ever be taken to inferior lords, 


and the oath of allegiance was neceſſarily confined to the perſon 


_ of the king alone. By an eaſy analogy the term of allegiance was 


ſoon brought to ſignify all other engagements, which are due. 


from ſubjes to their prince, as well as thoſe duties which were 
imply and merely territorial. And the oath of allegiance, as ad- 


* 2 Feud.', 6,7. CY Rep. Calvin's caſe. = 
v. 2 Feud. 99, | | 4 2Carte. 401, Mod, Un, Hiſt, xx111.420; 


miniltred: 


PETTY CO nee 9 IO 


3608 _ T3 ",. DOOR Þ 
miniſtred for upwards of fix hundred years *, contained a promiſe 
« to be true and faithful to the king and his heirs, and truth and 
« faith to bear of life and limb and terrene honour, and not to 
« know or hear of any ill or damage intended him, without de- 
« fending him therefrom.” Upon which fir Matthew Hale* makes 
this remark ; that it was ſhort and plain; not entangled with long 
or intricate clauſes or declarations, and yet is comprehenſive of 
the whole duty from the ſubje& to his ſovereign. But, at the re- 
volution, the terms of this oath being thought perhaps to favour 
| too much the notion of non-refiſtance, the preſent form was in- 
' troduced by the convention parliament, which is more general 
and indeterminate than the former ; the ſubje& only promiſing 
« that he will be faithful and bear 7rwe allegiance to the king,” 
without mentioning © his heirs,” or ſpecifying in the leaſt wherein 
_ that allegiance conſiſts. The oath of ſupremacy is principally 
calculated as a renuntiation of the pope's pretended authority : 
and the oath of abjuration, introduced in the reign of king Wil- 
liam ®, very amply ſupplies the looſe and general texture of the 
oath of allegiance ; it recognizing the right of his majeſty, de- 
rived under the a&@ of ſettlement ; engaging to ſupport him to 
the utmoſt of the juror's power ; promiſing to diſcloſe all traite- 
rous conſpiracies againſt him ; and expreſily renouncing any claim 
of the deſcendants of the late pretender, in as clear and explicit 
| terms as the Engliſh language can furniſh. This oath muſt be 
taken by all perſons in any office, truſt, or employment ; and may 
be tendered by two juſtices of the peace to any perſon, whom they 
ſhall ſuſpect of diſaffeftion *. And the oath of allegiance may be 
tendered * to all perſons above the age of twelve years, whether 
| natives, denizens, or aliens, either in the court-leet of the manor, 
or in the ſheriff's tourn, which is the court-leet of the county. 


| Bur, beſides theſe expreſs engagements, the law alſo holds 
_ that there is an implied, original, and virtual allegiance, owing 


* Mirror. c. 3. $. 35. Fleta. 3.16. Brit- *® Stat. 13Will. III. c.6. 
ton. £. 29, 7 Rep. Calvin's caſe, 6. ' Þ Stat. 1Geo, I. c. 13, 6Geo, III, c.;3. 
- 7.3 Hal.:P, C: 63. 2 Inſt. 121. '1-Hal. P. C. 64. 
from 
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o_ On to his ſovereign, antecedently to any expreſs 
promiſe”; and although the ſubje& never ſwore any faith or alle- 
giance in form. For as the king, by the very deſcent of the 
crown, is fully inveſted with all the rights and bound to all the 
duties of ſovereignty, before his coronation ; ſo the ſubject is 
bound to his prince by an intrinſic allegiance, before the ſuper- 
induCtion of thoſe outward bonds of oath, homage, and fealty ; 
which were only inſtituted to remind the ſubject of this his pre- 

vious duty, and for the better ſecuring it's performance *. The 


formal profeſſion therefore, or oath of ſubjeQion, is nothing 


more than a declaration in words of what was before implied in 
law. Which occaſions fir Edward Coke very juſtly to obſerve ', 
that *all ſubje&s are equally bounden to their allegiance, as-if 
« they had taken the oath ; becauſe it is written by the finger of 
* the law in their hearts, and the taking of the corporal oath is 
_ * but an outward declaration of the ſame.” The ſanQtion of an 
| oath, it is true, in caſe of violation of duty, makes the guilt till 
more accumulated, by ſuperadding perjury to treaſon ; but it 
does not encreaſe the civil obligation to loyalty; it only ſtrengthens 
the /ocia/ tie by uniting it with that of re/1gzon. 


_ ALLEGIA N C E, both expreſs and implied, iS however HE. 
tinguiſhed by the law into two ſorts or ſpecies, the one natural, 


| the other local ; the former being alſo perpetual, the latter tem- 
porary. Natural allegiance is ſuch as is due from all men born 


within the king's dominions immediately upon their birth *. For, 
immediately upon their birth, they are under the king's protec- 
| tion ; at a time too, when (during their infancy) they are inca- 
pable of proteCting themſelves: Natural allegiance is therefore a 
debt of gratitude ; which cannot be forfeited, cancelled, or al- 
tered, by any change of time, place, or circumſtance, nor by any 


thing but the united concurrence of the legiſlature *. An Engliſh- 


man who removes to France, or to China, owes the ſame alle- 
glance to the king of England there as at home, and twenty years 
> 3 Hal. P. C65 -- | M7. Rep. 77> 
a TE. 184; | 23 P. WW", 124. | 
Yy hence 
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hence as well as now. Por it is a principle of univerſal law *, 
that the natural-born ſubje& of one prince cannot by any a& of 
his own, no, not by ſwearing allegiance to another, put off or _ 
diſcharge his natural allegiance to the former : for this natural 
allegiance was intrinſic, and primitive, and antecedent to the 
other ; and cannot be deveſted without the concurrent a&t of that 
prince to whom it was firſt due. Indeed the natural-born ſubje& 
of one prince, to whom he owes allegiance, may be entangled 
by ſubjecting himſelf abſolutely to another ; but it is his own a 


that brings him into theſe traits and difficulties, of owing ſervice | 
to two maſters ; and it is unreaſonable that, by ſuch voluntary act 


of his own, he ſhould be able at pleaſure to unlooſe thoſe bands, 


| by which he is connected to his natural prince. 


Locar allegiance is ſuch as is due from an alien, or ſtranger 
born, for ſo long time as he continues within the king's dominion 


_ and protection * : and it ceaſes, the inſtant ſuch {ſtranger transfers 


himſelf from this kingdom to another. Natural allegiance is there- 


fore perpetual, and local temporary only : and that for this rea- 
ſon, evidently founded upon the nature of government ; that al- 


| legiance is a debt due from the ſubject, upon an implied contract 


with the prince, that ſo long as the one affords proteCtion, fo 
long the other will demean himſelf faithfully. As therefore the 


' prince 1s always under a conſtant tie to prote& his natural-born 


ſubjects, at all times and in all countries, for this reaſon their al- 
legiance due to him is equally univerſal and permanent. Byt, on 


the other hand, as the prince affords his proteCtion to an alien, 


only during his refidence in this realm, the allegiance of an alien 
is confined (in point of time) to the duration of ſuch his reſidence, 
and (in point of locality) to the dominions of the Britiſh empire. 
From which conſiderations fir Matthew Hale * deduces this con- 
ſequence, that, though there be an uſurper of the crown, yet it 
is treaſon for any ſubje&, while the uſurper is in full poſleflion of 
the ſovereignty, to practice any thing againſt his crown and dig- 

© 1 Hal. P. C, 68. ng 1 1 Hal. P.C. 60, 

P 7Rep.6., | 
nity : 
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nity : wherefore, although the true prince regain the ſovereignty, 
yet ſuch attempts againſt the uſurper (unleſs in defence or aid of 
the rightful king) have been afterwards puniſhed with death; 
becauſe of the breach of that temporary allegiance, which was 


due to him as king de fafo. And upon this footing, after Ed- 


ward IV recovered the crown, which had been long detained 
from his houſe by the line of Lancaſter, treaſons committed 


againſt Henry VI were capitally puniſhed, though Henry had 


been declared an uſurper y PO 


Tris oath of allegiance, or rather the allegiance itſelf, iS 
| held to be applicable not only to the political capacity of the king, 
or regal office, but to his natural perſon, and blood-royal : and 


for the miſapplication of their allegiance, v/z. to the regal capa- 


city or crown, excluſive of the perſon of the king, were the 


Spencers baniſhed in the reign of Edward II*. And from hence 


aroſe that principle of perſonal attachment, and affectionate loy- 
alty, which induced our forefathers (and, if occaſion required, 


would doubtleſs induce their ſons) to hazard all that was dear to 


them, life, fortune, and family, in defence and ſupport of their 
liege lord and ab. 1 | 


THis allegiance then, both expreſs and implied, is the duds 


of all the king's ſubjects, under the diſtinctions here laid down, 


of local and temporary, or univerſal and perpetual. Their rights 


are alſo diſtinguiſhable by the ſame criterions of. time and loca- 
 lity; natural-born ſubjects having a great variety of rights, which 
_ they acquire by being born within the king's ligeance, and can | 


never forfeit by any diſtance of place or time, but only by their 
own miſbehaviour : the explanation of which rights is the prin- 


cipal ſubje& of the two firſt books of theſe commentaries. The 
ſame is alſo in ſome degree the caſe of aliens; though their rights 
are much more circumſcribed, being acquired only by reſidence 


here, and loſt whenever they remove. I ſhall however here en- 
deavour to chalk out ſome of the principal lines, whereby they 


"1 Hal. P. C. 67. | 
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are diſtinguiſhed from natives, deſcending to farther particulars 
when they come in courſe. 


AN alien born may purchaſe lands, or other eſtates : but not 
for his own uſe; for the king is thereupon entitled to them *. If 
an alien could acquire a permanent property in lands, he muſt 


owe an allegiance, equally permanent with that property, to the 


king of England; which would probably be inconſiſtent with 
that, which he owes to his own natural liege lord : beſides that 
thereby the nation might in time be ſubject to foreign influence, 


and feel many other inconveniences. Wherefore by the civil law 


ſuch contraCts were alſo made void ©: but the prince had no ſuch 
advantage of forfeiture thereby, as with us in England. Among : 


_ other reaſons, which might be given for our conſtitution, it ſeems 
_ to be intended by way of puniſhment for the alien's preſumption, 
In attempting to acquire any landed property : for the vendor is 


not affected by it, he having reſigned his right, and received an- 
equivalent in exchange. Yet an alien may acquire a property in 
goods, money, and other perſonal eſtate, or may hire a houſe for 
his habitation * : for perſonal eſtate is of a tranſitory and moveable 
nature; and, beſides, this indulgence to ſtrangers is neceſſary for 
the advancement of trade. Aliens alſo may trade as freely as other 


_ people; only they are ſubject to certain higher duties at the cuſ- 
 tom-houlſe: and there are alſo ſome obſolete ſtatutes of Henry VIII, 
prohibiting alien artificers to work for themſelves in this king- 


dom ; but it is generally held they were virtually repealed by 


Natute 5Eliz. c.7. Alſo an alien may bring an action concerning 


perſonal property, and may make a will, and diſpoſe of his per- 
ſonal eſtate”: not as it 1s in France, where the king at the 


death of an alien is entitled to- all he is worth, by the droit d'au- 


baine or jus albinatus*, unleſs he has a peculiar exemption. When 


T1 mention theſe rights of an alien, I muſt be underſtood of alien- 


friends only, or ſuch whoſe countries are in peace with ours ; for 


= Co. Litt. 2. ” Lutw. 34. 
Cod. 4.11." tit. 56. * 'The word is derived from ali bi natus ; 
u 7 Rep. 17, Spelm, Gl, 24. 


alien- 
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| alien-enemies have no rights, no privileges, unleſs by the king's 


ſpecial favour, during the time of war. 


WurenT] fay, that an alien is one wks is born out of the king's 
dominions, or allegiance, this alſo muſt be underſtood with ſome 


reſtrictions. The common law indeed ſtood abſolutely ſo; with 


only a very few exceptions : ſo that a particular aC&t of parlament 


became neceſlary after the reſtoration ?, ** for the naturalization of 


_ « children of his majeſty's Engliſh ſubje&s, born in foreign coun- 


« tries during the late troubles.” And this maxim of the law pro- 


ceeded upon a general principle, that every man owes natural al- 
legiance where he is born, and cannot owe two fuch allegiances, 
or ſerve two maſters, at once. Yet the children of the king's 
embaſſadors born abroad were always held to be natural ſubjects * : 

for as the father, though i in a foreign country, owes not even a 
local allegiance to the prince to whom he is ſent; ſo, with re- 
gard to the fon alſo, he was held (by a kind of po/tlminium) to 
be born under the king of England's allegiance, repreſented by his 


father, the embaſſador. To encourage alſo foreign commerce, it 


was enacted by ſtatute 25 Edw. III. |. 2. that all children born 


abroad, provided 40th their parents were at the time of the birth 
in allegiance to the king, and the mother had paſſed the ſeas by 
her huſband's conſent, might inherit as if born in England : and 
accordingly it hath been ſo ad) ndged in behalf of merchants *. But 


by ſeveral more modern ſtatutes ® theſe reſtrictions are ſtill farther 


taken off: ſo that all children, born out of the king's ligeance, 

whole fathers were natural-born ſubjects, are now. natural-born 
ſubjects themſelves, to all intents and purpoſes, without any ex- 
 ception ; unleſs their faid fathers were attainted, or baniſhed be- 


yond ſea, for high treaſon ; or were then in the ſervice of a prince 


Fe at enmity with Great Britain. 


THE childran of aliens, born here in England, are, generally 
ſpeaking, natural-born ſubjects, and entitled to all the privileges 


y Stat. 29 Car. II. c. 6. | * Cro. Car. 601. Mar.g1. Jenk. Cent. 3. 


of 


* 7 Rep. 18, d 7 Ann, C.5, and 4 Geo, Il. c. 21. 
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of ſuch. . In which the conſtitution of France differs from ours ; 


for there, by their jus albinatus, if a child be born of foreign 
parents, it is an alien *. 


A DENIZEN is an alien born, but who has obtained ex do- 


natione regis letters patent to make him an Engliſh ſubje& : a high. 


and incommunicable branch of the royal prerogative*. A deni- 
Zen 1s in a kind of middle {tate between an alien, and natural- 


| born ſuhject, and partakes of both of them. He may take lands 


by purchaſe or IR which an alien may not ; but cannot take 


| by inheritance © :. for his parent, through whom he muſt claim, 
being an alien had: no inheritable blood, and therefore could con- 


vey none to the ſon. And, upon a like defect of hereditary blood, 


| the iſſue of a denizen, born before denization, cannot inherit to. 


him ; but his ifſue born after, may *. A denizen is not excuſed * 


| from paying the alien's duty, and ſome other mercantile burthens. 


And no denizen can be of the privy council, or either houſe of 
parliament, or have any office of truſt, civil or military, or be 
capable of any grant from the crown *. 


NATURALIZATION cannot be performed but by a& of 
parliament : for by this an alien is put in exactly the ſame ſtate 
as if he had been born in the king's ligeance ; except only that 
he is incapable, as well as a denizen, of being a member of the 


_ privy council, or parliament, &ci. No bill for naturalization can 


be received in cither houſe of parliament, without ſuch diſabling. 
clauſe in it*. Neither can any perſon be naturalized or reſtored 
in blood, unleſs he hath received the ſacrament of the Lord's ſup- 
per within one month before the bringing in of the bill; and 


_ unleſs he alſo takes the oaths of aldegiance and ſupremacy in the 


primes of the parliament . 


© Jenk. Cent. 3. cites rreafure frangois, 312. b Stat. 12 W. III. c. 2. 


4 7 Rep. Calvin's caſe. 25. i Tbid, 
_ © 11 Rep. 67. k Stat. 1 Geo. I. Cc, 4. 
f Co. Litt. 8. Vaugh. 285. i Stat,-7 Jac, I. C3. 


EZ Stat. 22 Hen, VIII, c.8. 
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'Tass are the principal diſtin&tions between aliens, denizens, 
and natives : diſtin&tions, which endeavours have been frequently 
uſed ſince the commencement of this century to lay almoſt totally 
afide, by one general naturalization-a& for all foreign proteſtants. 
An attempt which was once carried into execution by the ſtatute 


7 Ann. C. 5. but this, after three years experience of it, was re-. 
pealed by the ſtatute 10 Ann. c. 5. except one clauſe, which was. 


juſt now mentioned, for naturalizing the children of Engliſh pa- 


rents born abroad. However, every foreign ſeaman who in time 
of war ſerves two years on board an Engliſh ſhip is zp/o Fafo na- 
| turalized ® ; and all foreign proteſtants, and Jews, upon their reſi- 


ding ſeven years in any of the American colonies, without being 
abſent above two months at a time, are upon taking the oaths. 
naturalized to all intents and purpoſes, as if they had been born 
in this kingdom” ; and therefore are admiſſible to all ſuch privi- 
leges, and no other, as proteſtants or Jews born in this kingdom 
are entitled to. What thoſe privileges are *, was the ſubje& of 


very high debates about the time of the famous Jew-bill *; which 


_ enabled all Jews to prefer bills of naturalization in parliament,, 
without receiving the ſacrament, as ordained by ſtatute 7 Jac. I.. 
It is not my intention to revive this controverſy again ; for the 


_ a& hved only a few months, and: was then repealed 1; therefore: 


peace be now to it's Manes. 


Ke Stat. 13 Geo, II. c. 3. till their baviſhment in 8 Edw. I. may be 


2 Stat. 13 Geo, Il, c.7. 20Geo. II. c, 24. found in Molloy de jure maritimo, b, 3. C. 6, 
2 Geo, III. c. 25. P Stat. 26 Geo. II, c. 26, 
* A pretty accurate account of the Jews, 2 Stat, 27 Geo. II, C.I. 
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CHAPTER THE ELEVENTH. 


Or THE CLERGY. 


HE people, whether aliens, denizens, or natural-born ſub- 
_ jects, are diviſible into two kinds; the clergy and laity : 
the clergy, comprehending all perſons in holy orders, and in ec- 
cleſiaſtical offices, will be the ſubject of the following chapter. | 


 TxH1s venerable body of men, being ſeparate and ſet apart 
| from the reſt of the people, in order to attend the more cloſely 
to the ſervice of almighty God, have thereupon large privileges 
allowed them by our municipal laws: and had formerly much 
greater, which were abridged at the time of the reformation on 
account of the ill uſe which the popiſh clergy had endeavoured 
to make of them. For, the laws having exempted them from 
almoſt every perſonal duty, they attempted a total exemption from 
every ſecular tie. But it is obſerved by fir Edward Coke *, that, as 
| the overflowing of waters doth many times make the river to loſe 
1t's proper chanel, ſo in times paſt eccleſiaſtical perſons, ſeeking to 
extend their liberties beyond their true bounds, either loſt or enjoy- 
ed not thoſe which of right belonged to them. The perſonal ex-. 
emptions do indeed for the moſt part continue. A clergyman can- 
not be compelled to ſerve on a jury, nor to appear at a court-leet 
_ or view of frank pledge; which almoſt every other perſon is obliged 
to do®: but, if a layman is ſummoned on a jury, and before the 


| g 2 Inſt. 4. | b F. N. B. 160. 2 Inſt, 4+ ; 
trial 
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trial takes orders, he ſhall notwithſtanding appear and be ſworn *. 
Neither can he be choſen to any temporal office ; as bailiff, reeve, 
conſtable, or the like: in regard of his own continual attendance 
on the ſacred function *. During his attendance on divine ſervice 


he is privileged from arreſts in civil ſuits ©. In caſes alſo of felony, 


a clerk in orders ſhall have the benefit of his clergy, without 
| being branded in the hand; and may likewiſe have it more than 
once: in both which particulars he is diſtinguiſhed from a lay- 
'man*, But as they have their privileges, ſo alſo they have their 
diſabilities, on account of their ſpiritual avocations. Clergymen, 
we have ſeen®, are incapable of ſitting in the houſe of commons ; 


and by ſtatute 21 Hen. VIII. c.13. are not (in general) allowed to 


take any lands or tenements to farm, upon pain of 10/. per month, 
and total avoidance of the leaſe; nor ſhall engage in any manner 
of trade, nor fell any merchandize, under forfeiture of the treble 
value. Which | ecomacmert is conſonant to the canon law. 


IN the frame and conſtitution of ecdefiadiical polity there are 


divers ranks and degrees : which I ſhall confider in their reſpec- 
tive order, merely as they are taken notice of by the ſecular laws 
of England ; without intermeddling with the canons and conſti- 
tutions, by which the clergy have bound themſelves. And un- 
der each diviſion I ſhall confider, 1. The method of their ap- 
pointment; 2. Their rights and duties; and 3. The manner 
wherein their charaQter or office may ceaſe. 


IT. AN arch-biſhop or biſhop is elected by the chapter of the 


cathedral church, by virtue of a licence from the crown. Elec- 


tion was, in very early times, the uſual mode of elevation to the 


epiſcopal chair throughout all chriſtendom ; and this was pro- 
miſcuouſly performed by the laity as well as the clergy ®: till at 


length, it becoming tumultuous, the emperors and other ſovereigns 


© 4 Leon. 190. _ 1Edw.VI. c.12, 

4 Finch. L.88, C page I75. 

© Stat. 5oEdw,IIL. c.g. 1Ric. II. c.16. Þ per clerum et populum. Palm. 25, 2 Roll. 
f 2 Inſt, 637. Stat. 4 Hen.VII. c.13. & Rep. 102. M. Paris, A.D. 1095. 
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of the reſpeCtive kingdoms of Europe took the appointment in ſome 


degree into their own hands ; by reſerving to themſelves the right 
of confirming theſe ele&tions, and of granting inveſtiture of the 
temporalties, which now began almoſt univerſally to be annexed 
to this ſpiritual dignity ; without which confirmation and inveſti- 
ture, the elected biſhop could neither be conſecrated, nor receive 
any ſecular profits. 'This right was acknowleged in the emperor | 
Charlemagne, A. D. 773, by pope Hadrian I, and the council of 
Lateran ', and univerſally exerciſed by other chriſtian princes : but 
the oalicy of the court of Rome at the ſame tume began by degrees 
to exclude the laity from any ſhare in theſe elections, 'and to con- 
fine them wholly to the clergy, which at length was completely 
effected ; the mere form of eleftion appearing to the people to be 
a thing of little conſequence, while the crown was in poſſeſſion of 
an abſolute negative, which was almoſt equivalent to a direct right 
of nomination. Hence the right of appointing to biſhopricks 
is ſaid to have been in the crown of England © (as well as other 


| kingdoms in Europe) even in the Saxon times, becauſe the rights 


of confirmation and inveſtiture were in effect (though not in 
form) a right of complete donation !. But when, by length of 
time, the cuſtom of making eleftions by the clergy only was fully 
eſtabliſhed, the popes began to except to the uſual method of 
granting theſe inveſtitures, which was per annulum et baculum, by 
the prince's delivering to the prelate a ring, and a paſtoral ſtaff or 
crofier; pretending, that this was an encroachment on the church's 
authority, and an attempt by theſe ſymbols to confer a ſpiritual 


juriſdiction : and pope Gregory VII, towards the cloſe of the 


eleventh century, publiſhed a bulle of excommunication againſt 
all princes who ſhould dare to confer inveſtitures, and all prelates 


who ſhould venture to receive them”. This was a bold ſtep to- 


wards effecting the plan then adopted by the Roman ſee, of ren- 


i Decret. 1, dif. 63. c.22, | &* Batum, per annulum et baculum regis curia pro 
* Palm, 28; - * ſua complacentia conferebat,” Penes clericos 
} © Nulla elettio DEER, ( ſunt ds et monachos fuit elefio, ſed eleftum a rege poſ- 


7; "* Fagwpoe ) erat mere libera et canonica; ſed tulabant, Selden. Jan. Angl. I. 1. $. 39. 


* omnes dignitates tam epiſcoporum, quam ab- ® Decret. 2, cauſ, 16. qu. 7.. c.12 & 13. 


dering 
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dering the clergy intirely independent of the civil authority : and 
. long and eager were the conteſts occaſioned by this diſpute. But 
at length when the emperor Henry V agreed to remove all ſuſpi- 
cion of encroachment on the ſpiritual character, by conferring in- 
veſtitures for the future per ſceprrum and not per annulum et bacu- 


lum ; and when the kings of England and France conſented alſo 


to alter the form in' their kingdoms, and receive only homage 
from the biſhops for their temporalties, inſtead-of inveſting them 
by the ring and croſier ; the court of Rome found it prudent to 
fuſpend for a while it $ other pretenfions ®. 


5 Tx 1s conceflion was obtained from king Henry the firſt in 
England, by means of that obſtinate and arrogant prelate, arch- 


biſhop Anſelm *: but king John (about a century afterwards) 


' In order to obtain the protection of the pope againft his diſcon= 
tented barons, was prevailed upon to give up by a charter, to all 
the monaſteries and cathedrals in the kingdom, the free right 


of electing their prelates, whether abbots or biſhops : reſerving 
only to the crown the cuſtody of the temporalties during the 
vacancy ; the form of granting a licence to ele&t, (which is the 
original of our conge d' effire) on refuſal whereof the eleCtors 


might proceed without it; and the right of approbation after- 
wards, which was not to be denied without a reafonable and 
lawful cauſe?. This grant was expreſlly recognized and confirmed 


in king John's magna carta *, and Was ann eſtabliſhed by ſtatute 


25 Edw. III. it. 6. '$: 3% 


By T by ſtatute 25 Hen.VIII. c. 20. the antient right of no- 


mination was, in effe&t, reſtored to the crown : it being enacted 
that, at every future avoidance of a biſhoprick, the king may. 


ſend the dean and chapter his uſual licence to proceed to election ; 
which is always to be accompanied with a letter miſlive from the 
king, containing the name of the perſon whom he would have 
them elect : and, if the dean and chapter delay their election above 

* Mod, Un. Hiſt. xxv. 363, xxix, 115. » M. Paris, A.D. 1214. IRym. Feed. 198. 


* M, Paris. A.D. 1107, | 1 cap. 1. edit, Oxon, 1759. 
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twelve days, the nomination ſhall devolve to the king, -who may 
by letters patent appoint ſuch perſon as he pleaſes. This eleQion 
or nomination, if it be of a biſhop, muſt be ſignified by the king's 
| letters patent to the arch-biſhop of the province ; if it be of an 
arch-biſhop, to the other arch-biſhop and two biſhops, or to four 
biſhops ; requiring them to confirm, inveſt, and conſecrate the 
perſon ſo elected; which they are bound to perform immediately, 
without any application to the ſee of Rome. After which the 
| biſhop elect ſhall ſue to the king for his temporalties, ſhall make 
oath to the king and none other, and ſhall take reſtitution of his 
ſecular poſſeſſions out of the king's hands only. And if ſuch dean 
and chapter do not ele& in the manner by this a& appointed, or 
if ſuch arch-biſhop or biſhop do refuſe to confirm, inveſt, and 
conſecrate ſuch biſhop elect, they ſhall incur all the penalties of 


a praemunire. 
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An arch-biſhop is the chief of the clergy in a whole province; 
and has the inſpection of the biſhops of that province, as well as 
of the inferior clergy, and may deprive them on notorious cauſe”. 
The arch-biſhop has alſo his own dioceſe, wherein he exerciſes 
epiſcopal juriſdiction ; as in his province he exerciſes archiepiſ- 
copal. As arch-biſhop, he, upon receipt of the king's writ, calls 
the biſhops and clergy of his province to meet in convocation : 
but without the king's writ he cannot aſſemble them*. To him . 
all appeals are made from inferior juriſdictions within his pro-. 
vince; and, as an appeal lies from the biſhops in perſon to him 
in perſon, ſo it alſo lies from the confiſtory courts of each dioceſe 
to his archiepiſcopal court. During the vacancy of any ſee in his 
province, he is guardian of the ſpiritualties thereof, as the king 
| 1s of the temporalties; and he executes all ecclefiaſtical juriſdic- 
tion therein. If an archiepiſcopal ſee be vacant, the dean and_ 
chapter are the ſpiritual guardians, ever ſince the office of prior 
of Canterbury was aboliſhed at the reformation *. The arch- -biſhop 
is entitled to preſent by lapſe to al the eccleſiaſtical livings in the 


7 Lord Raym. 541. ! 2 Roll. Abr, 223. 
* 4 Inſt, 322, 323. | 
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diſpoſal of his dioceſan biſhops, if not filled within ſix months. 
And the arch-biſhop has a cuſtomary prerogative, when a biſhop 
is conſecrated by him, to name a clerk or chaplain of his own to 
be provided for by ſuch ſuffragan biſhop ; in lieu of which it is 
now uſual for the biſhop to make over by deed to the arch-biſhop, 
his executors and aſſigns, the next preſentation of ſuch dignity or 
benefice in the biſhop's diſpoſal within that ſee, as the arch-biſhop 
himſelf ſhall chooſe; which is therefore called his option ": which 
options are only binding on the biſhop himſelf who grants them, 
and not his ſucceſlors. The prerogative itſelf ſeems to be derived 


from the legatine power formerly annexed by the popes to the 


metropolitan of Canterbury”. And we may add, that the papal 
claim itſelf (like moſt others of that encroaching ſee) was proba- 
bly ſet up in imitation of the imperial prerogative called primae 


or primariae preces; whereby the emperor exerciſes, and hath im-_ 
 memorially exerciſed *, a right of naming to the firſt prebend that 


becomes vacant after his acceſſion in every church of the empire”. 

A right, that was alſo exerciſed by the crown of England in the 
reign of Edward I*; and which probably gave riſe to the royal 
 corodies, which were mentioned in a former chapter *. It is alſo 
the privilege, by cuſtom, of the arch-biſhop of Canterbury, to 
crown the kings and queens of this kingdom. And he hath alſo 
by the ſtatute 25 Hen. VIII. c.21. the power of granting diſpen- 
ſations in any caſe, not contrary to the holy ſcriptures and the law 
of God, where the pope uſed formerly to grant them': which is 
the foundation of his granting ſpecial licences, to marry at any 
place or time, to hold two livings, and the like: and on this 
alſo is founded the right he exerciſes of conferring degrees, in 
prejudice of the two univerſities * AY | 


u Cowel's interpret. tit. option. | de caetero ſoluat ; et de proxima eccleſia va=- 
vs Sherlock of options. 1. = catura de collatione praedii epiſcopi, quant 
_* Goldaſt. con/?it. imper. tom. 3. pag. 406. ipſe Robertus acceptaverit, reſpiciat, Breve 
 Y Dufreſne, V. 806. Mod. Un, Hiſt. 11 Edw.I. 3 Pryn. 1264. | 
ALIX. 0. | | * ch.8. pag. 283. 
* Rex, Sc, ſalutem, Scribatis epiſcopo ® See the biſhop of Cheſter's caſe. 
Karl. quod — Roberto de Icard penſionem ſuam, Oxon, 1721, 
guam ad preces regis praedidzo Roberta conceſſit,, | 
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382 The Ricurts  _Boox I. 
THret power and authority of a biſhop, beſides the adminiſtra- 
tion of certain holy ordinances peculiar to that ſacred order, con- 
fiſt principally in inſpeting the manners of the people and clergy, 

and puniſhing them, in order to reformation, by eccleſiaſtical cen- 
ſures. To this purpoſe he has ſeveral courts under him, and may 
viſit at pleaſure every part of his dioceſe. His chancellor is ap- 
pointed to hold his courts for him, and to afliſt him in matters of 
eccleſiaſtical law ; who, as well as all other ecclefiaſtical officers, 
if lay or married, muſt be a doCtor of the civil law, ſo created in 
ſome univerſity ©. It is alſo the buſineſs of a biſhop to inſtitute, 
and to > direct induction, to all ecclehiaſtical livings in his pes. 


ARCHBISHOPRICKS 5 biſhopricks may become void by 
death, deprivation for any very groſs and notorious crime, and 
alſo by reſignation. All reſignations muit be made to ſome ſupe- 
rior *. Therefore a biſhop muſt reſign to his metropolitan ; but 
the arch- —_— can reſign to none but the king himſelf; 


Il. A DEAN and chapter are the council of the biſhop, to 
afſiſt him with their advice in affairs of religion, and alſo in the 
temporal concerns of his ſee *Þ When the reſt of the clergy were 
ſettled in the ſeveral pariſhes of each dioceſe (as hath formerly * 

| been mentioned) theſe were reſerved for the celebration of divine 
ſervice in the biſhop's own cathedral; and the chief of them, 


jl | who preſided over the reſt, obtained the name-of decanus or dean, 
| | being probably at. firſt appointed to pormcead fen Canons Or 
prebendaries. 


ALL antient deans are elected by the chapter, by conge d' eflire 
from the king, and letters miſſive of recommendation ; in the 
fame manner as biſhops: but in thoſe chapters, that were found- 
ed by Henry VIII out of the ſpoils of the diflolved monaſteries, 
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the deancry is donative, and the inſtallation merely by the king's 
© Stat. 37 Hen.VIII. c. 17. | © 3Rep. 75. Co, Litt, 103. 300. 
* Gibſ. cod. 822, # pag. 112, 113. 


letters 


__ | . or wAEAE oo  rtoge 
EE ere ta dos wi wt Hd DIES IR I oY 


ee EE a ala od 
— _ - 7 % ” . W of - * 
-” = 


letters patent *. 'The chapter, conſiſting of canons or prebenda- 
ries, are ſometimes appointed by the king, ſometimes by the 
biſhop, and ſometimes elected by each other. | 


THe dean and chapter are, as was before obſerved, the no- 


minak electors of a biſhop. The biſhop is their ordinary and im- 


mediate ſuperior ; and has, generally ſpeaking, the power of vifit- 
ing them, and correQing their exceſſes and: enormities. They 


had alfs a chuck on'this biſbp ts dennis tw ter Wh eines 


32 Hen. VIII. c. 28. his grant or leaſe would not have bound his 
ſucceſſors, unleſs confirmed by the dean and chapter * 9 


DzANnERIEs and prebends may become void, like a biſhop- 
rick, by death, by deprivation, or by reſignation to either the 
king or the biſhop. Alſo I may here mention, once for all, that 
if a dean, prebendary, or other ſpiritual perſon be made a biſhop, 

all the preferments of which he was before poſſeſſed are'void; and' 


| the king may preſent to them in right of his prerogative royal. But: 


_—y are not void by the cleCtion, but _ 7 the conſecration ', 


108. AN ceuhs deacon hath an ecclefiattical Jurifdiation; imme- 


diately ſubordinate to the biſhop, throughout the whole of his 
dioceſe, or in ſome particular part of it. He is'uſually appointed 


by the biſhop himſelf ; and hath a kind of epiſcopal authority; 
originally derived from the biſhop, but now independent and diſ- 


tin&t from his*. He therefore viſits the clergy ; and has his ſe- 
parate court for puniſhment of offenders by ſpiritual cenſures, and: 
for hearing all other cauſes of eceleſiaſtical NINE, 


IV. Taz rural deans are very antient ofrece of the church, 


but almoſt grown out of uſe; though their deaneries {till ſab6iſt. 


as an eccleſiaſtical diviſion of the dioceſe, or archdeaconry. They 
ſeem to have been ED of the biſhop, plates all round his 


s Gibſ, cod. 173, i 2 Roll, Abr. 352, Sallk. 37. 

> Co. Litt. 103. : | & 1 Burn. eccl, law, 68, 6g. 

3 Plowd, 498. | Kennet, par. antiq. 633. A 
IQOCELC> 
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384 The Riatrs Boox 1, 
dioceſe, the better to inſpe& the conduct of the parochial clergy, 


and therefore armed with an inferior degree of judicial and co- 
Erclve authority *. 


V. Taz next, and indeed the moſt numerous, order of men 
in the ſyſtem of eccleſiaſtical polity, are the parſons and vicars of 
churches : in treating of whom I ſhall firſt mark out the diſtinc- 
tion between them ; ſhall next obſerve the method by which one 
may become a parſon or vicar; ſhall then briefly touch upon their 

rights and duties; and hell, ys ew how one may ceaſe to 
be either. 

A PARSON, perſona eccle ofae, is one that hath full poſſeſſion 
of all the rights of a parochial church. He is called parſon, per- 
Jona, becauſe by his perſon the church, which is an inviſible body, 
is repreſented ; and he is in himſelf a body corporate, in order 
| to prote&t and defend the rights of the church (which he perſo- 
nates) by a perpetual ſucceflion ®. He is ſometimes called the 
rector, or governor, of the church : but the appellation of par-_ 
ſon, (however it may be depreciated by familiar, clowniſh, and 
indiſcriminate uſe) is the moſt legal, moſt beneficial, and moſt 
honourable title that a pariſh prieſt can enjoy ; becauſe ſuch a 
one, (fir Edward Coke obſerves) and he only, is ſaid vicem ſeu 
perſonam eccle efiae gerere. A parſon has, during his life, the free-_ 
hold in himſelf of the parſonage houſe, the glebe, the tithes, and 
other dues. But theſe are ſometimes appropriated ; that is to ſay, 
the benefice is' perpetually annexed to ſome ſpiritual corporation, 
either ſole or aggregate, being the patron of the living ; whom 
the law eſteems equally capable of providing for the ſervice of the 
church, as any ſingle private clergyman. This contrivance ſeems 
to have ſprung from the policy of the monaſtic orders, who have 
never been deficient in ſubtile inventions for the increaſe of their 
own power and emoluments. At the firſt eſtabliſhment of parochial 
clergy, the tithes of the pariſh were diſtributed in a fourfold di- 
viſion; one for the uſe of the biſhop, another for maintaining 

m Gibſ, cod. 972. » Co, Litt, 300. = 


the. 
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the fabric of the church, a third for the poor, and the fourth 
to provide for the incumbent. When the ſees of the biſhops be- 


came otherwiſe amply endowed, they were prohibited from de- 


manding their uſual ſhare of theſe tithes, and the diviſion was 
into three parts only. And hence it was inferred by the monaſ- 
teries, that a ſmall part was ſufficient for the officiating prieſt, 
and that the remainder might well be applied to the uſe of their 
own fraternities, (the endowment of which was conſtrued to be 
a work of the moſt exalted piety) ſubject to the burthen of re- 
pairing the church and providing for it's conſtant ſupply. And 
therefore they begged and bought, for maſſes and obits, and ſome- 
times even for money, all the advowſons within their reach, and 
then appropriated the benefices to the uſe of their own corporation. 
Bat, in order to complete ſuch appropriation effeCtually, the king's 
licence, and conſent of the biſhop, muſt firſt be obtained ; be- 
cauſe both the king and the biſhop may ſometime or other have 
_ an intereſt, by lapſe, in the preſentation to the benefice ; which 


can never happen if it be appropriated to the uſe of a corporation, 


which never dies : and alſo becauſe the law.repoſes a confidence 
in them, that they will not conſent to any thing that ſhall be to 
the prejudice of the church. The conſent of the patron alſo is 
neceſlarily implied, becauſe (as was before obſerved) the appro- 
priation can be originally made to none, but to ſuch ſpiritual cor- 


poration, as is alſo the patron of the church ; the whole being 


indeed nothing elſe, but an allowance for the patrons to retain 
the tithes and glebe in their own hands, without preſenting any 


clerk, they themſelves undertaking to provide for the ſervice of | 


the church®. When the appropriation is thus made, the appro- 


priators and their ſucceſſors are perpetual parſons of the church ; 


| and muſt ſue and be ſued, in all matters Ig the rights of 
the church, by the name of parſons ?. 


Tus Ds may be ſevered, and the church become 
diſappropriate, two ways: as, firſt, if the patron or appropriator 
preſents a clerk; who is inſtituted and inducted to the parſonage : 


-: ©. Plowd, 496 — 500. ES » Hob. 307. 
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for the incumbent ſo inſtituted and induced is to all intents and 
_ purpoſes complete parſon ; and the appropriation, being once ſe- 
vered, can never be re-united again, unleſs by repetition of the 
| ſame ſolemnities 1. And when the clerk fo preſented is diſtin 
from the vicar, the rectory thus veſted in him becomes what is 
called a /ine-cure; becauſe he hath no cure of ſouls, having a 
vicar under him to whom that cure is committed *. Alfo, if the 
corporation which has the appropriation is diffolved, the parſon- 
age becomes diſappropriate at common law ; becauſe the perpe-_ 
_ tuity of perſon 1 is gone, which is neceflary to lupport the appro- 
FRI 


IN this manner, and ſubje& to theſe conditions, may appro- 
priations be made at this day : and thus were moſt, if not all, of 
| the appropriations at preſent exiſting originally made ; being an- 
: nexed to biſhopricks, prebends, religious houſes, nay, even to 
| nunneries, and certain military orders, all of which were ſpiri- 
tual corporations. At the diſſolution of monaſteries by ſtatutes . 
27 Hen. VIII. c. 28. and 31 Hen. VIII. c.13. the appropriations 
of the ſeveral parſonages, which belonged to thofe reſpective re- 
ligious houſes, (amounting to more than one third of all the pa- 
riches in England *) would have been by the rules of the common 
! law diſappropriated; had not a clauſe in thoſe ſtatutes intervened, 
4 to give them to the king in as ample a manner as the abbots, &c, 
formerly held the ſame, at the time of their diſſolution. This, 
though perhaps ſcarcely defenſible, was not without example ; 
4 for the ſame was done in former reigns, when the alien priories, 
'8 ED {that is, ſuch as were filled by foreigners only) were diffolved 
| | 7 and given to the crown *. And from theſe two roots have ſprung 
A all the lay appropriations or ſecular parfonages, which we now 
ſee in the kingdom ; they having. been afterwards granted out 
from time to time by the crown *. 


1 'Co, Litt, 46. | t 2 Inſt. 594. | 
* Sine-cures might alſo be created by v Sir H. Spelman (of tithes, c. _ ſays 
| Other means, 2 Burn, eccl. law, 347. theſe are now called impropriations, as be- 


* Seld. review of tith. c. 9, Spelm. ng improperly in the hands of laymen. 
, * Apotogy: 35 
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THrEss appropriating corporations, or religious houſes, were 
wont to depute one of their own body to perform divine ſervice, 


and adminiſter the ſacraments, in thoſe pariſhes of which the ſo- 


ciety was thus the parſon. This officiating miniſter was in reality 
no more than a curate, deputy, or vicegerent of the appropriator, 
and therefore called vicarius, or vicar. His ſtipend was at the 
diſcretion of the appropriator, who was however bound of com- 


' mon right to find ſomebody, quz i de temporalibus, epiſcopo de 


Spiritualibus, debeat reſpondere *. But this was done in fo ſcanda- 
Jlous a manner, and the pariſhes ſuffered ſo:much by the neglect 
of the appropriators, that the legiflature was forced to interpole : 


_ and accordingly it is enacted by ſtatute 15 Ric. I. c. 6. that in 


all appropriations of churches, the dioceſan biſhop ſhall ordain 
(in proportion to the value of the church) a competent ſum to 
be diftributed among the poor pariſhioners annually ; and that the 


_ vicarage ſhall be ſufficiently endowed. It ſeems the pariſh were | 


frequently ſufferers, not only by the want of divine fervice, but 


alſo by withholding thoſe alms, for which, among other purpo- 


ſes, the payment of tithes was originally impoſed : and there- 


fore in this a&t a penfion is directed to be diſtributed among the 


poar parochians, as well as a ſufficient ſtipend to the vicar. But 
| he, being liable to be removed at the pleaſure of the appropria- 
tor, was not likely to infiſt too rigidly on the legal ſufficiency of 
the ſtipend : and therefore by ſtatute 4 Hen. IV. c. 12. it is or- 


dained, that the vicar ſhall be a ſecular perſon, not a member of 


any religious houſe; that he ſhall be vicar perpetual, not remove- 
able at the caprice of the monaſtery; and that he ſhall be ca- 


nonically inſtituted and inducted, and be ſufficiently endowed, at 


the diſcretion of the ordinary, for theſe three expreſs purpoſes, 
| to do divine ſervice, to inform the people, and to keep hoſpita- 


lity. The endowments in conſequence of theſe ſtatutes have 
uſually been by a portion of the glebe, or land, belonging to the 


parſonage, and a particular ſhare of the tithes, which the appro- 


priators found it moſt troubleſome to collet, and which are 


w Seld. tith. c. 11.1. | 
"Aa 2 there- 
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therefore generally called privy, ſmall, or vicarial, tithes ; the 
greater, or predial, tithes being {till reſerved to their own uſe. 
But one and the ſame rule was not obſerved in the endowment of 
all vicarages. Hence ſome are more liberally, and ſome more 
ſcantily, endowed ; and hence many things, as wood in par- 
ticular, is in ſome countries a reCtorial, and in ſome a vicarial 
tithe. 


T xe diſtinQion therefore of a parſon and vicar is this ; that 


the parſon has for the moſt part the whole right to all the eccle- 


flaſtical dues in his pariſh ; but a vicar has generally an appro- 
Priator over him, entitled to the beſt part of the profits, to whom 
he is in effect perpetual curate, with a ſtanding ſalary. Though 
in ſome places the vicarage has been conſiderably augmented by 
a large ſhafe of the great tithes; which augmentations were 


greatly affiſted by the ſtatute 29 Car. II. c. 8. enacted in favour 
of poor vicars and curates, which rendered ſuch temporary aug- 
 mentations (when made by the appropriatars) perpetual. 


Tar method of becoming a parſon or vicar is much the ſame. 


To both there are four requiſites neceſlary : holy orders ; preſen- 


tation ; inſtitution ; and induction. The method of conferring 


_ the ame 4 orders of deacon and prieſt, according to the liturgy and 
| canons *, is foreign to the purpoſe of theſe commentaries; any 


farther than as they are neceſlary requiſites to make a complete 


parſon or vicar. By common law a deacon, of any age, might 
| be inſtituted and inducted to a parſonage or vicarage : but it was 


ordained by ſtatute 13 Eliz. c.12. that no perſon under twenty 
three years of age, and in deacon's orders, ſhould be preſented to 


any benefice with cure; andif he were not ordained prieſt within 


one year after his induction, he ſhould be 7p/o facto deprived : | 
and now, by ſtatute 13 & 14 Car. Il. c.4. no perſon 1s capable 
to be admitted to any bencfice, unleſs he hath been firſt ordained 


a prieſt; and then he is, in the language of the law, a clerk in 


orders. But if he obtains orders, or a licence to preach, by 


'* See 2 Burn, eccl, law, 103. 


money. 
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money or corrupt practices (which ſeems to be the true, though 
not the common notion of fimony) the perſon giving ſuch orders 


 forfeits? 40/7. and the perſon receiving 10/7. and is incapable of 
7 ecclefiaſacal preferment for ſeven years afterwards. 


Any clerk may be preſented toa parſonage or vicarage; that 
is, the patron, to whom the advowſon of the church belongs, 
may offer his clerk to the biſhop of the dioceſe to be inſtituted. 
Of advowſons, or the right of preſentation, being a ſpecies of 
private property, we ſhall find a more convenient place to treat 
in the ſecond part of theſe commentaries. But when a clerk is 
_ preſented, the biſhop may retuſe him upon many accounts. As, 
I. If the patron is excommunicated, and remains in contempt 
forty days*. Or, 2. If the clerk be unfit *: which unfitneſs is of 
ſeveral kinds. Firſt, with regard to his perſon'; as if he be a 
" baſtard, an outlaw, an excommunicate, an alien, under age, or 
the like ©. Next, with regard to his faith or morals; as for any 
particular hereſy, or vice that is ma/um in ſe: but if the biſhop 
alleges only in generals, as that he is /chi/maticus inveteratus, or 
objects a fault that is malum prohibitum merely, as haunting ta= 
verns,. playing at unlawful games, or the like; it is not good 
cauſe of refuſal *.. Or, laſtly, the clerk may be unfit to diſcharge 
the paſtoral office for want of learning. In any of which caſes 
the biſhop may refuſe the clerk. In caſe the refuſal is for hereſy, 
ſchiſm, inability of learning, or other matter of ceclefiaſtical 
cognizance, there the biſhop muſt give notice to the patron of 
ſuch his cauſe of refuſal, who, being uſually a layman, is not 
ſuppoſed to have knowlege of it ; elſe he cannot preſent by lapſe:: = 
| but if the cauſe be tomporel, there he is not bound to vo 
notice ©. 


7: Stats 31 Eliz:: 0.6. d Glanv, /. 13. c. 20, 

2 A layman may alſo be preſented; but © 2 Roll. Abr. 356, 2 Inſt. 632. Stat. 
he muſt take prieſt's orders before his ad- LE: H:6 4, 7 Ric, II. C, 12, 
 miſhon, 1 Burn. 103, | 1 5 Rep. 58. 

= 2.Roll. Abr. 355. nas * 2 Inſt. 632, 
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390 The RicurTs Book I. 


Ir an action at law be brought by the patron againſt the 
biſhop, for refuſing his clerk, the biſhop muſt aſflign the cauſe. 
If the cauſe be of a temporal nature and the fa& admitted, (as, 


for inſtance, outlawry) the Judges of the king's courts muſt de- 


termine it's validity, or, whether it be ſufficient cauſe of refuſal : 


| but if the fact be denied, it mult be determined by a jury. If the 


cauſe be of a ſpiritual nature, (as, hereſy, particularly alleged ) 


the fact if denied ſhall alſo be determined by a jury ; and if the 
fact be admitted or found, the court upon conſultation and advice 
of learned divines ſhall decide it's ſufficiency *. If the cauſe be 


want of learning, the biſhop need not ſpecify in what points the 
clerk is deficient, but only allege that he 7s deficient *: for the 
ſtatute 9 Edw. II. ſt. 1. c. 13. 1s expreſs, that the examination of 
the fitneſs of a perſon preſented to a benefice belongs to the ec- 


clefiaſtical judge. But becauſe it would be nugatory in this caſe 
to demand the reaſon of refuſal from the ordinary, if the patron 


were bound to abide by his determination, who has already pro- 
nounced his clerk unfit ; therefore if the biſhop returns the clerk 


to be minus Sufficiens t 7n literatura, the court ſhall write to the me- 


tropolitan; to reexamine him, and certify his qualifications ; ; 


- which certificate of the arch-biſhop is final *. : 


| IF the biſhop hath no objeQtions, but admits the patron's pre- 
ſentation, the clerk fo admitted is next to be inſtituted by him ; 


which is a kind of inveſtiture of the ſpiritual part of the bene- 
fice : for by inſtitution the care of the ſouls of the pariſh is com- 
mitted to the charge of the clerk. When a vicar is inftituted, he 


| (beſides the uſual forms) takes, if required by the biſhop, an oath 


of perpetual refidence ; for the maxim of law is, that vicarims 10 


habet vicarium: and as the non-reſidence of the appropriators was - 
_ the cauſe of the perpetual eſtabliſhment of vicarages, the law 


Judges it very improper for them to defeat the end of their con- 
ſtitution, and by abſence to create the very miſchiefs which they 
f 2 Inſt. 632. > 2 Inſt, 632, 

s 5 Rep.58. 3Lev.313. | | 
OE | were 


Gl exe of PERSONS. 391 
were appointed to remedy : eſpecially as, if any profits are to 
ariſe from putting in a curate and living at a diſtance from the 
pariſh, the appropriator, who is the real parſon, has undoubtedly 
the elder title to them. When the ordinary is alſo the patron, 


and confers the living, the preſentation and inſtitution are one and 


the ſame a, and are called a collation to a benefice. By inſti- 
tution or collation the church is full, fo that there can be no freſh 
preſentation till another Vacancy, at leaſt in the caſe of a common 
patron; but the church is not full againſt the king, till induQion: 
nay, even if a clerk is inſtituted upon the king's preſentation, the 
crown may revoke it before induCtion, and preſent another clerk*. 
Upon inſtitution alſo the clerk may enter on the parſonage houſe 
and glebe, and take the tithes ; but he cannot grant or Tet them, 
or bring a an aCtion for them, till induCtion. 


INDUCTION is performed by a avindine from the biſhop to 
the arch-deacon, who uſually iſſues out a precept to other clergy- 
men to perform it for him. It is done by giving the clerk corpo- 
ral poſſeſſion of the church, as by holding the ring of the door, 
tolling a bell, or the like ; and is a form required by law, with 
| Intent to give all the pariſhioners due notice, and ſufficient cer- 
tainty of their new miniſter, to whom their tithes are to be paid. 
This therefore is the inveſtiture of the temporal part of the bene- 
fice, as inſtitution is of the ſpiritual. And when a clerk is thus 
preſented, inſtituted, and inducted into a rectory, he is then, and 
not before, in full and complete PR, and is catied in law 
perſona rmper ſonata, or parſon im « comme > | 


Tae rights of n parſon or vicar, in his tithes and eccleſiaſtical 
| dues, fall more properly under the fecond book of theſe commen- 
taries: and as to his duties, they are principally of ecclefiaſticat 
cognizance ; ; thoſe only excepted which are laid upon him by 
ſtatute. And thoſe are indeed ſo numerous, that it is impracticable 
to recite them here with any tolerable conciſeneſs or accuracy. 
Some of them we may remark, as they ariſe in the progreſs of 
I Co. Latt. 344. EY k 1bid. 300. | 
our 
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392 The RicuTts © Book I. 


_ our enquiries, but for the reſt I muſt refer myſelf to ſuch authors 


as have compiled treatiſes expreſſly upon this ſubje&t', I ſhall 


_ only juſt mention the article of reſidence, upon the ſuppoſition of 


which the law doth ſtile every parochial miniſter an incumbent. 
By ſtatute 21 Hen. VIII. c. 13. perſons wilfully abſenting them- 


ſelves from their benefices, for one month together, or two months 
in the year, incur a penalty of 5/, to the king, and 5 /. to any 


perſon that will ſue for the ſame : ' except chaplains to the king, 


or others therein mentioned ”, | during their attendance 1n the 


houſhold of ſuch as retain them : and alſo except® all heads of 


Houſes, magiſtrates, and profeſlors in the univerſities, and all ſtu- 


dents under forty years of age refiding there, bona fide, for ſtudy. 
Legal reſidence is not only in the pariſh, but alſo in the parſon- 
age houſe: for it hath been reſolved, that the ſtatute intended 
reſidence, not only for ſerving the cure, and for hoſpitality ; but 


_ alſo for maintaining the Ty." that the ſucceſſor alſo may keep 
hoſpitality there. 


We have ſeen that there is but one way, whereby one may 
become a parſon or vicar : there are many ways, by which one 
may ceaſe to be ſo. 1. By death. 2. By ceflion, in taking an- 
other benefice. For by ſtatute 21 Hen.VIII. c. 13. if any one 
having a benefice of 8 /. per annum, or upwards, in the king's 
books, (according to the preſent valuation®?,) accepts. any other, 


the firſt ſhall be adjudged void ; unleſs he obtains a diſpenſation ; 


which no one 1s entitled to have, but the chaplains of the king 
and others therein mentioned, the brethren and ſons of lords and 
knights, and doctors and bachelors of divinity and law, admitted 
by the univer/ittes of this realm. And a vacancy thus made, for 


want of a diſpenſation, 1s called ceffion. 3. By conſecration; for, 


as was mentioned before, when a clerk is promoted to a biſhop- 
rick, all his other preferments are void the inſtant that he is con- 


| Theſe: are very numerous: but there ® Stat, 25 Hen, VIII. c.16, 33 Hen. VIII. 
are only two, which can be relied on with c,28, 


any degree of certainty ; biſhop Gibſon's ® Stat. 28 Hen. VIIL c. 13. 
codex, and Dr Burn's eccleſiaſtical law. 9 6Rep. 21. 


? Cro. Car. 456. ſecrated. 
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ſecrated. But there is a method, by the favour of the crown, of 
holding ſuch livings 77 commendam. Commenda, or ecclefia commen- 
data, is a living commended by the crown to the care of a clerk, 
to hold till a proper paſtor is provided for it. This may be tem- 
porary, for one, two, or three years, or perpetual ; being a kind 
of diſpenſation to avoid the vacancy of the living, and 1s called a 
commenda retinere. There is alſo a commenda recipere, which is to 
| take a benefice de novo, in the biſhop's own gift, or the gift of 
ſome other patron conſenting to the ſame ; and this is the ſame 
to him as inſtitution and induction are to another clerk 4. 4. By 
reſignation. But this is of no avail, till accepted by the ordinary ; 
into whoſe hands the reſignation muſt be made, 5. By depriva- 
tion, either by canonical cenſures, of which I am not to ſpeak ; or 
in purſuance of divers penal ſtatutes, which declare the benefice 
void, for ſome nonfeaſance or neglect, or elſe ſome malefeaſance 
_ or crime. As, for fimony *; for maintaining any doctrine in dero- 
gation of the king's ſupremacy, or of the thirty nine articles, or 
of the book of common-prayer *©; for neglecting after inſtitution 
to read the articles in the church, or make the declarations againſt 
popery, or take the abjuration oath®; for uſing any other form 
of prayer than the liturgy of the church of England ” ; or for 
abſenting himſelf ſixty days in one year from a benefice belong- 
ing toa popiſh patron, to which the clerk was preſented by either 
of the univerſities*; in all which and fimilar caſes? the benefice 
is 7p/o fafo void, without any formal ſentence of deprivation. 


VI. A cuRATE is the loweſt degree in the church ; being 
in the ſame ſtate that a vicar was formerly, an officiating tem- 
_ porary miniſter, inſtead of the proper incumbent. Though there - 
are what are called perpetual curacies, where all the tithes are 
appropriated, and no vicarage endowed, (being for ſome particular 


2 Hob. I 44+ * Stat. 13 Eliz. c. 12, 14 Car. II. c. 4+ 
r Cro, Jac. 198. | 1Geo. I. c.6. | 
5 Stat, 31 Eliz. c. 6. 12 Ann,c. 12, vV Stat. 1 Eliz, c. 2. 


t Stat, 1 Eliz. c. 1&2, 13 Eliz, C, 12. * Stat, 1 W. & M. c. 26. 
Y 6 Rep. 29, 30. 
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394 The Ricurts Book I. 
reaſons * exempted from the ſtatute of Hen. IV) but, inſtead there- 
of, ſuch perpetual curate is appointed by the appropriator. 'With 
regard to the other ſpecies of curates, they are the objects of ſome 
particular ſtatutes, which ordain, that ſuch as ſerve a church during 
it's vacancy ſhall be paid ſuch ſtipend as the ordinary thinks rea- 
ſonable, out of the profits of the vacancy ; or, if that be not 
ſufficient, by the ſucceflor within fourteen days after he takes 
poſſeflion *: and that, if any reor or vicar nominates a curate 
to the ordinary to be licenced, the ordinary ſhall ſettle his ſtipend 
under his hand and ſeal, not exceeding 5o/. per annum, nor leſs 


than 20/7. and on failure of payment may ſequetier the profits of 
the benefice * , 


Tu vs much of the clergy, properly ſo called. There are alſo 
certain inferior eccleſiaſtical officers of whom the common law 
| takes notice ; and that, principally, to afliſt the eccleſiaſtical ju- 
riſdition, where it is deficient in powers. On which officers I 
ſhall make a few FACED remarks. | 


VII. CHURCHWARDENS are the guardians or keepers of 
the church, and repreſentatives of the body of the pariſh *. They 
are ſometimes appointed by the miniſter, ſometimes by the pariſh, 
ſometimes by both together, as cuſtom dire&ts. They are taken, 

in favour of the church, to be for fome purpoſes a kind of cor- 
_ poration at the common law ; that is, they are enabled by that 
name to have a property in goods and chattels, and to bring ac- 
tions for them, for the uſe and profit of the pariſh. Yet they 
may not waſte the church goods, but may be removed by the 
' pariſh, and then called to account by action at the common law : 
| but there is no method: of calling them to account, but by firſt 
removing them ; for none can legally do it, but thoſe who are 
put in their place. As to lands, or other real property, as the 
church, church- -yard, &c, they have no fort of intereſt therein ; 


"3 Burn. eccl. law. 427. © In Sweden FEED have ſimilar officers, 
_ ® Stat, 28 Hen. VIII. c. 17, whom they call Morchiowariandes. _ Stiern- 
d Stat. 12 Ann, ſi. 2. c. 12, hook, /, 3. c. eÞ fi. 

7 a but 
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| but if any damage is done thereto, the parſon only or vicar ſhall 
have the ation. Their office alſo is to repair the church, and 
make rates and levies for that purpoſe : but theſe are recoverable 
only in the eccleſiaſtical court. They are alſo joined with the 
| overſeers in the care and maintenance of the poor. They are to 
levy* a ſhilling forfeiture on all ſuch as do not repair to church 
on ſundays and holidays, and are empowered to keep all perſons 
orderly while there ; to which end it has been held that a church- 
warden may juſtify the pulling off a man's hat, without being 
guilty of either an aſſault or treſpaſs *. There are alſo a multi- 


_ tude of other petty parental powers committed to their charge 
by divers acts of | moans 


| VIII. Pazisn clerks and ſextons are alſo regarded by the 
common law, as perſons who have freeholds in their offices ; and 
therefore though they may be puniſhed, yet they cannot be de- 
prived, by eccleſiaſtical cenſures*. The pariſh clerk was formerly 
very frequently in holy orders; and ſome are ſo to this day. He 
is generally appointed by the incumbent, but by cuſtom may be 
choſen by the inhabitants; and if ſuch cuſtom appears, the court 
of king's bench will grant a mandamus to the arch-deacon to 
| ſwear him in, for the eſtabliſhment of the cuſtom turns it into 
a temporal or civil right *. 


* Stat. 1Eliz. ce, 2 church, churchwardens, viſitation. 
© 1 Lev. 96, - 8 2 Roll. Abr. 234, 

* See Lambard of churchwardens, at the Þ Cro. Car. 589. 

| end of his eirenarcha; and. Dr Burn, tit. 
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CHAPTER THE TWELFTH, 


Or THe CIVIL STATE. 


HE lay part of his majeſty's ſubje&s, or ſuch of the people 
as are not comprehended under the denomination of clergy, 
may be divided into three diſtinct ſtates, the civil, the military, 
and ie 1 maritime. 


TnarT part of the nation which falls ander our firſt and moſt. 
comprehenſive divifion, the civil ſtate, includes all orders of men 


from the higheſt nobleman to the meaneſt peaſant, that are not 
included under either our former diviſion, of clergy, or under 
one of the two latter, the military and maritime ſtates : and it 


may ſometimes include individuals of the other three orders ; 


fince a nobleman, a knight, a gentleman, or a peaſant, mop be- 


come either a divine, a ſoldier, or a ſeaman. 


THe civil ſtate conſiſts of the nobility and the commonalty. 
Of the nobility, the peerage of Great Britain, or lords temporal, 
as forming (together with the biſhops) one of the ſupreme branches 
of the legiſlature, I have before ſufficiently ſpoken : we are here 


to conſider them according to their ſeveral A or titles of | 
honour, 


ALL 
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AL 1. degrees of nobility and honour are derived from the 
king as their fountain *: and he may inſtitute what new titles 
he pleaſes. Hence it is that all degrees of honour are not of equal 
antiquity. Thoſe now in uſe are dukes, marquelſſes, earls, viſ- 
counts, and barons ®. 


1. A duke, though it be with us, as a mere title of nobility, 
_ inferior in point of antiquity to many others, yet it is ſuperior to _ 
all of them in rank ; being the firſt title of dignity after the royal 
family ©. Among the Saxons the Latin name of dukes, duces, is 
very frequent, and ſignified, as among the Romans, the com- 
manders or leaders of their armies, whom in their own language 
they called Peperoza*; and in the laws of Henry I (as tranſlated 
by Lambard) we find them called heretochii. But after the Nor- 
man conqueſt, which changed the military polity of the nation, 
the kings themſelves continuing for many generations dukes of 
Normandy, they would not honour any ſubjects with that title, 
till the time of Edward III; who, claiming to be king of France, 
and thereby loling the ducal in the royal dignity, in the eleventh 
year of his reign created his ſon, Edward the black prince, duke 
of Cornwall: and many, of the royal family eſpecially, were 
_ afterwards raiſed to the ſame honour. However, in the reign of 
queen Elizabeth, A. D. 1572*, the whole order became utterly 
extin& : but it. was revived about fifty years afterwards by her 
ſucceſſor, who was remarkably prodigal of Honours, 1 in the per-. 
fon of George Villiers duke of DEL: 


2. A marqueſs, merckis is the next degree of nobility. His 
office formerly was (for dignity and duty were never ſeparated by 
' our anceſtors) to guard the frontiers and limits of the kingdom ;. 


2 4 Inſt. 363. | 4 This is apparently derived from the 
d For the original of theſe titles on the ſame root as the German Hertzogen, the 
continent of Europe, and their ſubſequent antient appellation of dukes in that country, 
introduction into this iſland, ſee Mr, Selden's Seld. tit. hon. 2. 1. 12. 
titles of honour, © Camden, Britan, zit, 0 diner. Spelman, 
© Camden, Britan, tit, ordines, Cleg. 191. 
which 
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which were called the marches, from the teutonic word, marche, 
a limit : as, in particular, were the marches of Wales and Scot- 
land, while they continued to be enemies countries. The per- 
ſons, who had command there, were called lords marchers, or 
marqueſſes ; whoſe authority wasaboliſhed by ſtatute 27 Hen. VIII. 
c. 27: though the title had long before been made a mere enſign 
of honour ; Robert Vere, earl of Oxford, being created marqueſs 


of Dublin, by Richard IT in the eighth year of his reign*. 


3. AN earl is a title of nobility ſo antient, that it's original 
cannot clearly be traced out. 'Thus much ſeems tolerably certain : 
that among the Saxons they were called ea/dormen, quaſi elder 


men, ſignifying the ſame as /en/or or ſenator among the Romans ; 


and alſo /chiremen, becauſe they had each of them the civil go- 
vernment of a ſeveral diviſion or ſhire. On the irruption of the 
Danes, they changed the name to eorles, which, according to 
Camden *, ſignified the ſame in their language. In Latin they 
are called comes (a title firſt uſed in the empire) from being the 

king's attendants ; ** a ſocretate nomen ſumpſerunt, reges enim tales 

« fb afſeciant*.” After the Norman Conqueſt they were for ſome 


time called counts, or countees, from the French ; but they did 


not long retain that name themſelves, though their ſhires are from 
thence called counties to this day. It is now become a mere title, 


they having nothing to do with the government of the county ; 


which, as has been more than once obſerved, 1s now entirely de- 
volved on the ſheriff, the earl's deputy, or vice-comes. In writs, 


_ and commiſſions, and other formal inſtruments, the king, when 
he mentions any peer of the degree of an ear], frequently ſtiles him 


« truſty and well beloved coun -” an appellation as antient as the | 
reign of Henry IV ; who being either by his wife, his mother, 


or his ſiſters, aCtually related or allied to every earl in the king- 


dom, artfully and conſtantly acknowleged that connexion in all 
his letters and other public a&ts ; from whence the uſage has deſ- 


cended to his ſucceſſors, though the reaſon has long ago failed. 


f 2 Inſt, . b BraQton, /, 1. c, 8, Flet,/. 1.c.5. 
E Ibid. i. 


4. THE 


Che 12. of PERSONS. 399 


4. THE name of vice-comes or viſcount was afterwards made 
uſe of as an arbitrary title of honour, without any ſhadow of of- 
fice pertaining to it, by Henry the fixth; when in the eighteenth 
year of his reign, he created John Beaumont a peer, by the name 

of viſcount Beaumont, which was the firſt inſtance of the kind *. 


5. A baron's is the moſt general and univerſal title of no- 
bility ; for originally every one of the peers of ſuperior rank had 
alſo a barony annexed to his other titles *. But it hath ſometimes 
| happened that, when an antient baron hath been raiſed to a new 
degree of peerage, in the courſe of a few generations the two titles 
have deſcended differently ; one perhaps to the male deſcendants, 
the other to the heirs general ; whereby the earldom or other 
ſuperior title hath ſubſiſted without a barony :' and there are alſo 
modern inſtances where earls and vifcounts have been created 
without annexing a barony to their other honours : ſo that now 
the rule doth not hold univerſally, that all peers are barons. The 
_ original and antiquity of baronies has occaſioned great enquiries 
among our Engliſh antiquarians. The moſt probable opinion 
ſeems to be, that they were the ſame with our preſent lords of 
manors ; to which the name of court baron, (which is the lord's 
court, and incident to every manor) gives fome countenance. It 
may be collected from king John's magna carta ', that originally 
all lords of manors, or barons, that held of the king 7 capzze,. 
had ſeats in the great council or parliament, till about the reign 
of that prince the conflux of them became fo large and trouble- 
ſome, that the king was obliged to divide them, and ſummon 
_ only the greater barons in perſon ; leaving the ſmall ones to be. 
ſummoned by the ſheriff, and (as it is ſaid) to fit by repreſenta- 
tion in another houſe ; which gave riſe to the ſeparation of the 
two houſes of parliament ®. By degrees the title came to be con- 
fined to the greater. barons, or lords of parliament only ; and there 


15 Inf: 5. m Gilb. hiſt, of exch. c. 3. Sc1d. tit. of 
v2 Inſt. 5,6, | -"h0n-3.5. 21, 
J cap. I 4. 


Were' 


400 _ The RicurTs Boox I, 


were no other barons among the peerage but ſuch as were ſum- 
moned by writ, in reſpect of the tenure of their lands or baro- 
nies, till Richard the ſecond firſt made it a mere title of honor, 
| by conferring it on divers perſons by his letters patent ". 


 _Havins made this ſhort enquiry into the original of 
_ our ſeveral degrees of nobility, I ſhall next conſider the man- 
ner in which ' they may be created. The right of peerage 
ſeems to have been originally territorial ; that is, annexed to 
lands, honors, caſtles, manors, and the like, the proprietors and 
poſſefiors of which were (in right of thoſe eſtates) allowed to be 
peers of the realm, and were ſummoned to parliament to do ſuit 
and ſervice to their ſovereign : and, when the land was alienated, 
the dignity paſſed with it as appendant. Thus the biſhops Mill fit 
in the houſe of lords in right of ſucceſlion to certain antient ba- 
ronies annexed, or ſuppoſed to be annexed, to their epiſcopal 
lands* : and thus, in 11 Hen. VI, the poſſeſſion of the caſtle of 

Arundel was adjudged to confer an earldom on it's poſſeflor?. But 

afterwards, when alienations grew to be frequent, the dignity of 

peerage was confined to the lineage of the party ennobled, and 
| inſtead of territorial became- perſonal. Actual proof of a tenure 
| by barony became no longer neceſlary to conſtitute a lord of par- 
\ liament ; but the record of the writ of ſummons to him or his 
anceſtors was admitted as a ſufficient evidence of the tenure. | 


 PExERs are now created either by writ, or by patent : for 
thoſe who claim by preſcription muſt ſuppoſe either a writ or pa- 
| tent made to their anceſtors ; though by length of time it 1s loſt. 
The creation by writ, or the king's letter, is a ſummons to at- 
_ tend the houſe of peers, by the ſtile and title of that barony, 
which the king 1s pleaſed to confer : that by patent is a royal 
grant to a ſubject of any dignity and degree of pecrage. The 
creation by writ is the more antient way ; but a man is not en- : 
nobled thereby, unleſs he actually takes his ſeat in the houſe of 


 n 1 Inſt. 9g. Seld. Jan. Angl. 2, $. 66. P Seld. tit, of hon. b, 2. c,g. F. 5. 
9 Glanv. /. 7. c.1. | 


lords; 
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lords: and ſome are of opinion that there muſt be at leaſt two 
writs of ſummons, and a fitting in two diſtin parliaments, to 
evidence an hereditary barony 1: and therefore the moſt uſual, 
becauſe the ſureſt, way is to grant the dignity by patent, which 


enures to a man and his heirs according to the limitations there- 


of, though he never himſelf makes uſe of it*. Yet it is frequent 
to call up the eldeſt ſon of a peer to the houſe of lords by writ 


of ſummons, in the name of his father's barony : becauſe in that 
_ caſe there is no danger of his children's loſing the nobility in caſe 


he never takes his ſeat; for they will ſucceed to their grand- 


father. Creation by writ has alſo one advantage over that by pa- 
tent : for a perſon created by writ holds the dignity to him and 


his heirs, without any words to that purport in the writ ; but in 
letters patent there muſt be words to dire& the inheritance, elſe 


the dignity enures only to the grantee for life*. For a man or. 


woman may: be created noble for their own lives, and the dig- 


nity not deſcend to their heirs at all, or deſcend only to ſome 


particular heirs: as where a peerage is limited to a man, and 
the heirs male of his body by Elizabeth his preſent lady, and not 
to ſuch heirs by any former or future wife. | 


Lew us next take a view of a few of the principal incidents 


attending the nobility, excluſive of their capacity as members of 
parliament, and as hereditary counſellors of the crown ; both of 


Which we have before conſidered. And firſt we muſt obſerve, 
that in criminal caſes a nobleman ſhall be tried by his peers. 


The great are always obnoxious to popular envy : were they to 


| be judged by the people, they might be in danger from the pre- 
Judice of their judges ; and would moreover be deprived of the 


privilege of the meaneſt ſubje&s, that of being tried by their 


_ equals, which is ſecured to all the realm by magna carta, c. 29. 
It is faid, that this does not extend to biſhops ; who, though they 


are lords of parliament, and fit there by virtue of their baronies 


which they hold ure ecclefiae, yet are not ennobled in blood, 


* Whitelocke of parl. ch, Mee 5 Co. Litt. 9. 16. 
r Co. Litt. 16, 
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and conſequently not peers with the nobility *. As to peereſſes, 
no proviſion was made for their trial when accuſed of treaſon or 
felony, till after Eleanor ducheſs of Glouceſter, wife to the lord 
proteQor, had been accuſed of treaſon and found guilty of witch- 
craft, in an eccleſiaſtical ſynod, through the intrigues of cardinal 
Beaufort. This very extraordinary trial gave occaſion to a ſpecial 
 Natute, 20 Hen. VI. c.g. which enacts that peereſles, either in their 
own right or by marriage, ſhall be tried before the ſame judi- 
cature as peers of the realm. If a woman, noble in her own 
right, marries a commoner, ſhe ſtill remains noble, and ſhall be 

_. tried by her peers: but if ſhe be only noble by marriage, then 
| by a ſecond marriage, with a commoner, the loſes her dignity ; 
for as by marriage it is gained, by marriage it is alſo loſt. Yet if 
a ducheſs dowager marries a baron, ſhe continues a ducheſs ſtill ; 
| for all the nobility are pares, and therefore it is no degradation *. 
A peer, or peereſs (either in her own right or by marriage) can- 
not be arreſted in civil caſes *: and they have alſo many peculiar 
privileges annexed to their peerage in the courſe of judicial pro- 
ceedings. A peer, fitting 1 in judgment, gives not his verdi& upon 
oath, like an ordinary juryman, but upon his honour * : he an- 
ſwers alſo to bills in chancery upon his honour, and not upon his 
oath*; but, when he is examined as a witneſs either in civil or 
criminal caſes, he muſt be ſworn? : for the reſpe&t, which the 
| law ſhews to the honour of a peer, Sons not extend ſo far as to 
overturn a ſettled maxim, that n pudicio non creditur nift juratis *.. 
The honour of peers is however ſo highly tendered by the law, 
that it is much more penal to ſpread falſe reports of them, and. 
certain other great officers of the realm, than of other men :_ 
ſcandal againſt them being called by the peculiar name of /can- 
dalum magnatum, and — to PR pam ent by divers. 


___ antient ſtatutes * » 


. 3 Inft. 30, T5 | Y Salk. 512. 


__ * 2 Inſt, 50. | = Cro. Car. 64. 
»* Finch. L. 355. 1 Ventr. 298. * 3 Edw. I. c. 34, 2 Ric. IL. it. 1. e. 5+ 
utes | r2 Ric, Il. C, 11. 
*:1.P. W®; 146; 


_ A PEER 
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A PEER cannot loſe his nobility, but by death or attainder ; [1 
though there was an inſtance, in the reign of Edward the fourth, LAG wh0 
of the degradation of George Nevile duke of Bedford by a& of 11: 
parliament *, on account of his poverty, which rendered him un- | FIN 
able to ſupport his dignity ©. But this is a ſingular inſtance : 1 eh ' | 
which ſerves at the ſame time, by having happened, to ſhew the i PAIRLETR 
power of parliament; and, by having happened but once, to L088 
ſhew how tender the parliament hath been, in exerting ſo high ' 112008 
a power. It hath been faid indecd *, that if a baron waſte his | 1:30 
eſtate, ſo that he is not able to ſupport the degree, the king may _  JOmLry 
degrade him : but it is expreſſly held by later authorities *, that 3100 
= "POT cannot be degraded but by a& of parliament. | +. 


THE commonalty, like the nobility, are divided into ſeveral Wo 
| degrees ; and, as the lords, though different in rank, yet all of Ee —_—_— 
them are peers in reſpe& of their nobility, ſo the commoners, : 4 
: though ſome are greatly ſuperior to ottiers, yet all are in law peers, 

in n reſpect of their want of nobility. 


NE NE ET NON CI I 


TH = firſt name of dignity, next beneath a peer, was antiently : I} 
that of vidames, vice FIG or valvaſors*: who are mentioned Wb 1 
by our antient lawyers * as vir? magnae dignitatis ; and fir Edward bu, 


Coke * ſpeaks highly of them. Yet they are now quite out of 
uſe ; and our legal antiquarians are not agreed _ even their 


= GENE or antient office, — -Kardl Þ 
», Inſt. 355. <« trouble of all ſuch countries where ſach : 

< The preamble to the a& is remarkable: © eſtate ſhall happen | to be: therefore, { "F636 Þ 

© foraſmuch as oftentimes it is ſeen, that ** &c.” ITE 

* when any lord is called to high eſtate, #4 Moor. 678. | | Eo Ee "HY 

© and hath not convenient livelyhood to © 12 Rep. 107. 12 Mod. 56. | Oz 

' « ſupport the ſame dignity, it induceth f2 Int. 29. HR: 
« creat poverty and indigence, and cauſeth * Camden. ibid. | | ' 1067 620 4 

« oftentimes great extortion, embracery, ® Bracton. /. 1. c.8. Re | | þ 38 I 

*« and maintenance to be had; to the great * 2 Inſt. 667. + {2200 7 
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Now therefore the firſt dignity, after the nobility, is a night 
of the order of St. George, or of the garter ; firſt inſtituted by 
Edward III, A. D. 14344 *. Next follows a knight banneret ; who 
indeed by ſtatutes 5 Ric. II. ſt. 2. c. 4. and 14 Rie. Il. c. 11. is 
ranked next after barons : and that precedence was confirmed to 
him by order of king James I, in the tenth year of his reign. 
But, in order to intitle himſelf to this rank, he muſt have been 
' created by the king in perſon, in the field, under the royal ban- 
ners, in time of open war ”. Elſe he ranks after baronets ; who 
are the next order: which title is a dignity of inheritance, 
created by letters patent, and uſually deſcendible to the iſſue male. 
It was firſt inſtituted by king James the firſt, 4. D. 1611. in 
order to raiſe a competent ſum for the reduction of the province 
of Ulſter in Ireland ; for which reaſon all baronets have the arms 
of Ulſter ſuperadded to their family coat. Next follow knights of 
the bath; an order inſtituted by king Henry IV, and revived by 
| king George the firſt. They are ſo called from the ceremony of 

bathing, the night before their creation. The laſt of theſe in- 
_ ferior nobility are &nights bachelors ; the moſt antient, though the 


| loweſt, order of knighthood amongſt us: for we have an in- 


Nance® of king Alfred's conferring this order on- his fon Athel- 
ſtan. The cuſtom of the antient Germans was to give their 
young men a ſhield and a lance in the great council ; this was 
equivalent to the toga wirilis of the. Romans : before this they 
were not permitted to bear arms, but were accounted as part of 
the father's houſhold ; after it, as part of the public*. Hence 
ſome derive the uſage of knighting, which has orevailed all oyer 
the weſtern world, fince it's reduction by colonies from thoſe nor- 
thern heroes. Knights are called in Eatin equites aurati ; auratt, 
from the gilt ſpurs they wore; and equrzes, becauſe they always 
ſerved on horſeback : for it is obſervable ?, that almoſt all nations 
call their knights by fome appellation derived from an horſe. 


k Seld. tit. of hon. 2. 5. 41. » Will. Malmſb. 56, 2. 
I Ibid. 2. 11. 3, 0 'Tac. de morib. Germ, 13. 
» , Inſt, 6, ? Camden, 74:4, Co. Litt. 74: 


They 
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They are alſo called in our law milites, becauſe they formed a 
part, or indeed the whole, of the royal army, in virtue of their 
feodal tenures ; one condition of which was, that every one who 
held a knight's fee (which in Henry the ſecond's time * amounted 
to 20/. per annum) was obliged to be knighted, and attend the 
king in his wars, or fine for his non-compliance. The exertion 
of this prerogative, as an expedient to raiſe money in the reign 
of Charles the firſt, gave great offence ; though warranted by 
law, and the recent example of queen Elizabeth : but it was, at 


the reſtoration, together with all other military branches. of the 


feodal law, aboliſhed ; and this kind of ANAND has, ſince 
that time, fallen into great gs mel. 


Trzse, fir Edward Coke fays*, , are all this names of dignity 
in. this kingdom, eſquires and gentlemen being only names of 


worſhip. But before theſe laſt the heralds rank all colonels, ſer- 


jeants at Ws. and doctors in the three learned profeſſions. | 


ESQUIRES and gentlemen are confounded together by fir 
Edward Coke, who obſerves *, that every eſquire is a gentleman, 
| and a gentleman is defined to be one qui arma gerit, who: bears 

coat armour, the grant of which adds gentility to a man's family : 
in like manner as civil nobility, among the Romans, was founded 
in the us imaginum, or having the image of one anceſtor at leaſt, 
who had borne ſome curule office. It is indeed a matter ſome- 


what unſettled, what conſtitutes the diſtinction, or who is a real 


eſquire : for it is not an eſtate, however large, that confers this 
rank upon it's owner. Camden, who was himſelf a herald, dif- 


tinguiſhes them the moſt accurately ; and he reckons up four ſorts 


of them*: 1. The eldeſt ſons of knights, and their eldeſt ſons,. 
in perpetual ſuccefſion ". 2. The younger ſons of peers, and their 


eldeſt ſons, in like perpetual ſucceſſion : both which ſpecies of 
eſquires fir Tony opeiman entitles _"  natalitu.”. 3. Eſquires: 


4 Glanvil. /. g. Co 4s | t Thid. 
7 2 Inſt, 667. Hh u 2 Inft, 667. 
3-2 Inſt, 668, | Y GL, 43, 
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406 The RicurTs Book I, 
created by the king's letters patent, or other inveſtiture ; and 
their eldeſt ſons. 4. Eſquires by virtue of their offices; as juſtices 
of the peace, and others who bear any office of truſt under the 

crown. To theſe may be added the eſquires of knights of the bath, 
each of whom conſtitutes three at his inſtallation : and all foreign, 
nay, Iriſh peers; for not only theſe, but the eldeſt ſons of peers 
of Great Britain, though frequently titular lords, are only eſquires 

in the law, and muſt ſo be named in all legal proceedings*. As 
for gentlemen, ſays fir Thomas Smith?, they be made good cheap 
In this kingdom : for whoſoever ſtudieth the laws of the realm, 
who ſtudieth in the univerſities, who profeſleth liberal ſciences, 
and (to be ſhort) who can live idly, and without manual labour, 
and will bear the port, charge, and countenance of a gentleman, 
| he ſhall be called maſter, and ſhall be taken for a gentleman. A 
yeoman is he that hath free land of forty ſhillings by the year; 

who is thereby qualified to ſerve on juries, vote for knights of the 


ſhire, and do any other a, where the law requires one that is 
probus et legalis home *. 


Ta E reſt of the commonalty are tradeſmen, artificers, and /a- 
bourers; who (as well as all others) muſt in purſuance of the ſta- 
tute 1 Hen. V. c. 5. be ſtiled by the name and addition of their 


eſtate, degree, or _— in all aCtions and other MEI pro- 
OI. 


* 3 Inſt, 30. 2 Inft. 667, ® 2 Inſt. 668, 
Y Commony. of Eng. b. 1. C. 20. 
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CHAPTER THE THIRTEENTH, 


Or THE MILITARY AND MARITIME 
STATES. 


"HE military ſtate includes the whole of the ſoldiery ; or, 


ſuch perſons as are peculiarly appointed among the reſt of 
the people, for the fafeguard and defence of the realm. 


In a land of kberty it 1s extremely dangerous to make a diſ- 


tin&t order of the profeſſion of arms. In abſolute monarchies 
this is neceſlary for the ſafety of the prince, and ariſes from the 
main principle of their conſtitution, which is that of governing 
by fear: but in free ſtates the profeſſion of a ſoldier, taken 


_ fingly and merely as a profeſſion, is juſtly an objeCt of jealouſy. 
| In theſe no man ſhould take up arms, but with a view to defend 


his country and it's laws : he puts not off the citizen when he 


enters the camp ; but it is becauſe he is a citizen, and would 


wiſh to continue fo, that he makes himſelf for a while a ſoldier. 
The laws therefore and conſtitution of theſe kingdoms know 


no ſuch ſtate as that of a perpetual ſtanding ſoldier, bred up to 
no other profeſſion than that of war : and it was not till the reign. 


of Henry VII, that the kings of England had ſo much as « 
guard about their perſons. 


In 


ty 
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IN the time of our Saxon anceſtors, as appears from Edward 
the confeſlor's laws *, the military force of this kingdom was in 
the hands of the dukes or heretochs, who were conſtituted 
through every province and county in the kingdom ; being taken 
out of the principal nobility, and ſuch as were moſt remarkable 
for being *©* /aptentes, fideles, et animo/i.” Their duty was to lead 
and regulate the Englith armies, with a very unlimited power ; 
 * prout ets viſum fuerit, ad honorem coronae et utilitatem regni.” 
| And becauſe of this great power they were elected by the people 
in their full aſſembly, or folkmote, in the ſame manner as ſheriffs 

were elected : following ſtill that old fundamental maxim of the 
| Saxon conſtitution, that where any officer was entruſted with ſuch 
power, as if abuſed might tend to the oppreflion of the people, 

that power was delegated to him by the vote of the people them- 
ſelves *. So too, among the antient Germans, the anceſtors of our 
Saxon forefathers, they had their dukes, as well as kings, with 
an independent power over the military, as the kings had over 
the civil ſtate. The dukes were elective, the kings hereditary : 
for ſo only can be conſiſtently underſtood that paſſage of Tacitus®, 
&« reges ex nobilitate, duces ex virtute ſumunt;” in conſtituting their 
kings, the family or blood royal was regarded, in chuſing their 
dukes or leaders, warlike merit : juſt as Ceaſar relates of their 
anceſtors in his time, that whenever they went to war, by way 
_ Either of attack or defence, they elefed leaders to command 
them ©. This large ſhare of power, thus conferred by the people, 
though intended to preſerve the liberty of the ſubject, was per- 
haps unreaſonably detrimental to the prerogative of the crown : 
and accordingly we find a very ill uſe made of it by Edric duke 
_ of Mercia, in the reign of king Edmond Ironſide ; who, by his 
office of duke or heretoch, was entitled to a large command in 


2 c, de heretochits. | *« bent.” LL. Edw. Confefſ. ibid. See ifs 
 Þ» * 1/zj wero wiri eliguntur per commune Bede, eccl. hiſt. l.5. c. 10. 
& con/ilium, pro communi utilitate regni, per © De morib. German. 7. 

«© prowincias et patrias univerſas, et per ſingu- 4 ©9044 bellum civitas aut at de efendit, 

*« Jes comitatus, in pleno folkmote, ficut et vice» © aut infert, magiſtratus qui ei bello praz/int 


** comites provinciarum et comitatuum eligi de- © Mee t$ah De bell. Gall. 1.6. c. 22. 


the 
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the king's army, and by his repeated treacheries at laſt transferred 
the crown to Canute the Dane. 


1IT ſeems univerſally agreed by all hiſtorians, that king Alfred 
_ firſt ſettled a national militia in this kingdom, and by his prudent 


diſcipline made all the ſubje&ts of his dominion ſoldiers : but 


we are unfortunately left in the dark as to the particulars of this _ 


his ſo celebrated regulation ; though, from what was laſt obſer- 


ved, the dukes ſeem to have been left in poſſeſſion of too large 


and independent a power : which enabled duke Harold on the 
death of Edward the confeſfor, though a ſtranger to the royal 
blood, to mount for a ſhort ſpace the throne of this kingdom, in 
prejudice of Edgar Atheling the rightful heir. 


'Urox the Nortaan cotiguet the feodal law was introduced 
here in all it's rigor, the whole of which is built upon a military 
plan. I ſhall not now enter into the particulars of that conſtitu- 
tion, which belongs more properly to the next part of our com- 
mentaries : but ſhall only obſerve, that, in conſequence thereof, 
all the lands in the kingdom were divided into what were called 
knight's fees, in number above fixty thouſand; and for every 


 knight's fee a knight or ſoldier, mes, was bound to attend the 


king in his wars, for forty days in a year ; in which ſpace of time, 


before war was reduced to a ſcience, the campaign was generally 


finiſhed, and a kingdom either conquered or victorious *. By this 


means the king had, without any expenſe, an army of fixty thou- 
ſand men always ready at his command. And acndingty we find 


one, among the laws of William the conqueror ' , which in the 


king's name commands and firmly enjoins the perſonal attendance 


of all knights and others; © quod habeant et teneant ſe ſemper in 


&* armis et equis, ut decet et oportet ; et quod ſemper ſimt prompti et 


« paratt ad ſervitium ſuum integrum nobts explendum et peragendum, 
* cum opus adfuerit, ſecundum quod debent de feodts et tenementts ſuis 


* The Poles are, even at this day, fo te- pelled to ſerve above ſix weeks, or forty 
nacious of their,antient conſtitution, that days, in a year. Mod. Un, Hiſt. xxxiv. 12, 
their poſpolite, or militia, cannot be com- Ff c, 58, See Co. Litt. 75, 70; 
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” 


* de jure MY Sib This perſonal ſervice in proceſs of time 
degenerated into pecuniary commutations or.aids, and at laſt the 


military part of the feodal ſyſtem was aboliſhed at the reſtora- 
tion, by ſtatute 12 Car. II. c. : 


IN the mean time we are not to imagine that the kingdom was 
left wholly without defence, in cafe of domeſtic inſurrections, or 
the proſpe& of foreign invaſions. Befides thoſe, who by their 
military tenures were bound to perform forty days ſervice in the 


field, the ſtatute of Wincheſter * obliged every man, according 


to his eſtate-and degree, to provide a determinate quantity of ſuch 


_ arms as were then in uſe, in order to keep the peace : and con- 


ſtables were appointed in all hundreds to ſee that ſuch arms were 
provided. Theſe weapons were changed, by the ſtatute 4 & 5 Ph. 


& M. c. 2. into others of more modern ſervice ; but both this 
_ and the former proviſion were repealed in the reign of James I®. 
_ While theſe continued in force, it was uſual from time to time 


for our princes to ifſlue commiſſions of array, and fend into 


every county officers in whom they could confide, to muſter and 


_ array (or ſet in military order) the inhabitants of every diſtrict : 
| and the form of the commiſſion of array was ſettled in parlia- 
ment-in the 15 Hen. IV *. But at the ſame-time it was provided *, 
that no man ſhould be compelled to go out of the kingdom at 


any rate, nor out of his ſhire but in caſes of urgent neceſlity ; 


' nor ſhould provide foldiers unleſs by conſent of parliament. About 


the reign of king Henry the wor © and his children, lord lieute- 
nants began to be introduced, as ſtanding repreſentatives of the 


crown, to keep the counties in military order ; for we find them 


mentioned as known officers in the ſtatute 4 & 5 Ph. & M. c. 3. 
though they had not been then long in uſe, for Camden ſpeaks 
of them ', in the time of queen Elizabeth, as extraordinary ma- 


giſtromas conſtituted oy in times of Ry and danger. 


£ 13 Edw, I. c.6. ; ==" Þ a. 1 Edw. III. . 2. c, 5 & 7. 
> Stat. 1 Jac. I. c. 25. 21Jac.I. c. 28, 25 Edw. III. &.5. c. 8, 
; Ruſhworth, part 3, pag. 667,  Þ Brit, 103. Edit. 1594+ 
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I this ſtate things continued, till the repeal of the ſtatutes of 
armour in the reign of king James the firſt : after which, when 


commiſſions of lieutenancy and exerted ſome military powers 
which, having been long exerciſed, were thought to belong to 
the crown, it became a queſtion in the long parliament, how far 
the power of the militia did inherently reſide in the king ; being 
now unſupported by any ftatute, and founded only upon im- 
memorial ufage. This queſtion, long agitated with great heat 
and reſentment on both fides, became at length the immediate 
| cauſe of the fatal rupture between the king and his parliament : 
| the two houſes not only denying this prerogative of the crown, 
| the legality of which right perhaps might be ſomewhat doubt- 


ful ; but alſo ſeifing into their own hands the intire power of the 
prog the — of which ſtep could never be any doubt. 


at all. 


—_— 


s 00N after the reſtoration of king Charles the ſecond, when 


the military tenures were aboliſhed, it was thought proper to aſ- 
certain the power of the militia, to recognize the ſole right of the 
crown to govern and command them, and to put the whole into 
a more regular method of military ſubordination ® : and the or- 
der, in which the militia now ſtands by law, is principally built 
upon the ſtatutes which were then enacted. It is true the two laſt 
of them are apparently repealed ; but many of their proviſions are 
re-enacted, with the addition of ſome new regulations, by the 


preſent militia laws : the general ſcheme of which is to diſcipline 


a certain number of the inhabitants of every county, choſen by lot 


for three years, and officered by the lord lieutenant, the deputy 
lieutenants, and other principal landholders, under a commithon | 


from the crown. They are not compellable to march out of their 
counties, unleſs in caſe of invaſion or afEtual rebellion, nor in any 
caſe compellable to march out of the kingdom. They are to be 


exerciſed at ſtated times: and their diſcipline in general is liberal 


"13 Car, I, , 6, 14 Cap. II. c. 3, 15 Car. IL. C4 
BE Ddd 2 _ and 


king Charles the firſt had, during his northern expeditions, ifſued 
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4.12 The RicnTs Book I. 
and eaſy ; ; but, when drawn out into actual ſervice, they are ſubject 
to the rigours of martial Jaw, as neceſſary to keep them in order. 
This is the conſtitutional ſecurity, which our laws have provided 
for the public peace, and for protecting the realm againſt foreign 
or domeſtic violence ; and which the ſtatutes * declare is eflen- 
tially Ay to the intety and proſperity of the kingdom. 


Wu £N the nation was engaged in war, more veteran troops 
and more regular diſcipline were eſteemed to be neceſſary, than 
could be expeCted from a mere militia. And therefore at ſuch times 
mere rigorous methods were put in uſe for the raiſing of ar- 
mies and the due regulation and diſcipline of the foldiery : which 
| are to be looked upon only as temporary excreſcences bred out of 
the diſtemper of the ſtate, and not as any part of the permanent 
_ and perpetual laws of the kingdom. For martial law, which is 
built upon no ſettled principles, but is entirely arbitrary in it's. 
deciſions, is, .as fir Matthew Hale obſerves?, in truth and reality 
no law, but ſomething indulged, rather than allowed as a law : 

'the neceſlity of order and diſcipline in an army is the only thing 
which can give it countenance ; and therefore it ought not to he 
permitted in time of peace, when the king's courts are open for 
all perſons to receive juſtice according to the laws of the land. 
Wherefore Thomas earl of Lancaſter being condemned at Pon-_ 
tefract, 15 Edw. II. by martial law, his attainder was reverſed 
1 Edw. III. becauſe it was done in time of peace?. And it is 
laid down 3, that if a lieutenant, or other, that hath commiſ- 
fion of martial authority, doth in time of peace hang or otherwiſe 
execute any man by colour of martial law, this is murder; for it is 
againſt magna carta”. And the petition of right* enacts, that no 
ſoldier ſhall be quartered on the ſubject without his own conſent *; 
and that no commiſiion ſhall ifſue to proceed within this land ac- 
cording to martial law. And whereas, after the reſtoration, king 


» zoGeo. Il..c, 25, oc. _ * 3 Car, I, See alſo ſtat. 31 Car. 1I, c. 1. 

* Hiſt.C. L. c. 2. | t 'Thus, in Poland, no ſoldier can be. 
_ 2 Brad. Append. 59. quartered upon the gentry, the only free- 

4 3 Inſt. 52. men 1n that PE. Mod. Univ. Hiſt. 

* cap.'29. XXXIV. 23- 


Charles 
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Charles the ſecond kept up about five thouſand regular troops, by 


his own authority, for guards and garriſons ; ; which king James 
the ſecond by degrees increaſed to no leſs than thirty thouſand, 


| all paid from his own civil liſt; it was made one of the articles 
of the bill of rights", that the raiſing or keeping a ſtanding army 


within the kingdom 1 in time of peace, unleſs it be with conſent 
of FOO is againſt law. 


Bur, as the faſhion of keeping ſtanding armies has univerſally 
_ prevailed over all Europe of late years (though ſome of it's poten- 
tates, being unable themſelves to maintain them, are obliged to 
have recourſe to richer powers, and receive ſubſidiary penſions for 
| that purpoſe) it has alſo for many years paſt been annually judged 


neceſſary by our legiſlature, for the ſafety of the kingdom, the 
| defence of the poſleflions of the crown of Great Britain, and the 
. preſervation of the balance of power in Europe, to maintain even_ 


in time of peace a ſtanding body of troops, under the command 


of the crown; who are however 7þ/o fa&o dilbanded at the expi= 
ration of every year, unleſs continued by parliament. 


\To prevent the executive power from being able to oppreſs, 
ſays baron Monteſquieu®, it is requiſite that the armies with 
which it is entruſted ſhould conſiſt of the people, and have the 

ſame ſpirit with the people; as was the caſe at Rome, till Marius 
_ new-modelled the legions by enliſting the rabble of Italy, and 
laid the foundation of all the military tyranny that enſued. No- 


thing then, according to theſe principles, ought to be more guarded. 


_ againſt in a free ſtate, than making the military power, when 
ſuch a one is neceflary to be kept on foot, a body too diſtinct from 
the people. Like ours therefore, it ſhould wholly be compoſed 


_ of natural ſubjects; it ought only to be enliſted for a ſhort and 


limited time ; the ſoldiers alſo ſhould live intermixed with the 
people ; na ſeparate camp, no barracks,' no inland fortreſſes ſhould 
| be allowed. And perhaps it might be ſtill better, if, by diſmifling 
a ſtated number and enliſting others at every renewal. of their 
v Stat. 1W,&M. 2. c.2. | DES. Sp. L. 11, 6. 
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term, a circulation could be kept up between the army and the 
people, and the citizen. and the ſoldier be more ninacly CONs 
nected together. 


To keep this body of troops in order, an annual a& of par- 

 hament likewiſe paſſes, © to puniſh mutiny and deſertion, and for 
<< the better payment of the army and their quarters.” This re- 
gulates the manner in which they are to be diſperſed among the 
ſeveral inn-keepers and vi&tuallers throughout the kingdom ; and 
eſtabliſhes a law martial for their government. By this, among 
other things, it is enacted, that if any officer and ſoldier ſhall 
excite, or join any mutiny, or, knowing of it, ſhall not give 
notice to the commanding officer ; or ſhall deſert, or liſt in any 
other regiment, .-or ſleep upon his poſt, or leave it before he is 
relieved, or hold correſpondence with a rebel or enemy, or ſtrike 
or uſe violence to his ſuperior officer, or ſhall difobey his lawful 

commands ; ſuch offender ſhall ſuffer ſuch puniſhment as a court 

martial ſhall inflict, _ it extend to death itſelf. 


HowEvVER expedient the moſt ſtrict regulations may be in 
time of actual war, yet, in times of profound peace, a little re- 
laxation of military rigour would not, one ſhould hope, be pro- 
ductive of much inconvenience. And, upon this principle, though 
by our ſtanding laws * (ſtill remaining in force, though not at- 
tended to) deſertion in time of war is made felony, without be- 
nefit of clergy, and the offence is triable by a jury and before the 
judges of the common law ; yet, by our militia laws before-men- 
tioned, a much lighter puniſhment is infli&ted for deſertion in 
time of peace. So, by the Roman law alfo, deſertion in time of 
_ war was puniſhed with death, but more mildly in time of tran- 
quillity *. But our mutiny a& makes no ſuch diſtin&ion : for | 
any of the faults above-mentioned are, equally at all times, 
puniſhable with death itſelf, if a court martial ſhall think proper. 
This diſcretionary power of the court martial is indeed to be 
guided by the direQions of the crown ; which, with regard to 

Y Stat, 18 Hen, VI. c. 19. 2 & 3Edw. VI, c. 2. * Ff. 49. 16. 5. 
I military 
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military offences, has almoſt an abſolute legiſlative power. « His 
* majeſty, ſays the at, may form articles of war, and conſtitute 
* courts martial, with power to try any crime by ſuch articles, 
* and inflict ſuch penalties as the articles dire.” A vaſt and moſt 
important truſt! an unlimited power to create crimes, and annex 
to them any puniſhments, not extending to life or limb | Theſe 
are indeed forbidden to be inflicted, except for crimes declared to 
be fo puniſhable by this a& ; which crimes we have juſt enumera- 


ted, and, among which, we may obſerve that any diſobedience to. 
lawful commands is one. Perhaps in ſome future reviſion of this 
act, which is in many reſpe&s haſtily penned, it may be thought 
worthy the wiſdom of parliament to aſcertain the limits of mili- 
tary ſubjection, and to enact expreſs articles of war for the go- 


vernment of the army, as is done for the government of the navy : 


eſpecially as, by our preſent conſtitution, the nobility and gentry of _ 


| the kingdom, who ſerve their country as militia officers, are annually 
—_— to the ſame wy rule, —_—_ their time of exerciſe. 


' Ons of the oreateſt advantages of our Engliſh law is, that 
not only the crimes themſelves which it puniſhes, but alſo the 
penalties which it inflicts, are aſcertained and notorious : no- 
thing is left to arbitrary diſcretion: the king by his judges diſ- 
penſes what the law has previouſly ordained; but is not himſelf 


the legiſlator. How much therefore is it to be regretted that a 


ſet of men, whoſe bravery has fo often preſerved the liberties of 
their country, ſhould be reduced to a ſtate of ſervitude in the 
| midſt of a nation of freemen ! for fir Edward Coke will inform 
_ us?, that it is one of the genuine marks of ſervitude, to have the 
law; which is our rule of action, either concealed or precarious: 
* miſera eft ſervitus, ubi jus eft vagum aut incognitum.” | Nor is. 
this ſtate of ſervitude quite conſiſtent with the maxims of ſound 
policy obſerved by other free nations. For, the greater the general 
liberty is which any ſtate enjoys, the more cautious has it uſually 
been of introducing flavery in any particular order or profeſlion. 
Theſe men, as baron Monteſquieu obſerves *, ſeeing the liberty 
Y 4 Inſt. 332. .:.-* Spc» 9.32. 
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416 The RicnuTts Book I, 
which others poſſeſs, and which they themſelves are excluded from» 


are apt (like eunuchs in the eaſtern ſeraglios) to live in a ſtate of 
perpetual envy and hatred towards the reſt of the community ; and 


indulge a malignant pleaſure in contributing to deſtroy thoſe pri-_ 


vileges, to which they can never be admitted. Hence have many 
free ſtates, by departing from this rule, been endangered by the 
revolt of their ſlaves: while, in abſolute and deſpotic govern- 
ments where no real liberty exiſts, and conſequently no invidious 
compariſons can be formed, ſuch incidents are extremely rare. 


T'wo precautions are therefore adviſed to be obſerved in all prudent 
and free governments: I. To prevent the introduction of ſlavery at 


all: or, 2. If it be already introduced, not to intruſt thoſe ſlaves 


with arms; who will then find themſelves an overmatch for the 


freemen. Much leſs ought the ſoldiery to be an exception to the 
people in general, and the only ſtate of ſervitude in the nation. 


Bu T as ſoldiers, by this annual act, are thus put in a worſe 


condition than any other ſubjeQs, ſo, by the humanity of our 


ſtanding laws, they are in fome caſes put in a much better. By 


ſtatute 43 Eliz. c. 3. a weekly allowance is to be raiſed in every 


county for the relief of ſoldiers that are fick, hurt, and maimed : 


not forgetting the royal hoſpital at Chelſea for ſuch as are worn 


out in their duty. Officers and ſoldiers, that have been in the 
king's ſervice, are by ſeveral ſtatutes, enacted at the cloſe of ſe- 
veral wars, at liberty to uſe any trade or occupation they are fit 
for, in any town in the kingdom (except the two univerſities) 


notwithſtanding any ſtatute, cuſtom, or charter to the contrary. 
And ſoldiers in actual military ſervice may make nuncupative wills, 


and diſpoſe of their goods, wages, and other perſonal chattels, 
without thoſe forms, ſolemnities, and expenſes, which the law 
requires in other caſes*. Our law does not indeed extend this pri- 
vilege ſo far as the civil law ; which carried it to an extreme that 
| borders upon the ridiculous. For if a ſoldier, in the article of 
death, wrote any thing in bloody letters on his ſhield, or in the 
duſt of the field with his ſword, it was a very good military teſta- 
| a Stat. 2g Car, II, c.3, 5 W, II, c, 21. 8.6. 
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ment*. And thus much for the military ſtate, as mogperelos ca0 
by the laws of England. 


. TH s maritime ſtate is nearly related to the former ; though | 
much more agreeable to the principles of our free conſtitution. | 


The royal navy of England hath ever been it's greateſt defence 
and ornament; it is it's antient and natural ſtrength ; the float- 
ing bulwark of the iſland; an army, from which, however ſtrong 
and powerful, no danger can ever be apprehended to liberty : 
and accordingly it has been affiduouſly cultivated, even from the 
earlieſt ages. To ſo much perfe&tion was our naval reputation 
arrived in the twelfth century, that the code of maritime laws, 
which are called the laws of Oleron, and are received by all na- 
tions in Europe as the ground and ſubſtruftion of all their marine 
conſtitutions, was confeſledly compiled by our king Richard the 


firſt, at the iſle of Oleron on the coaſt of France, then part of 


the poſſeſſions of the crown of England ©. And yet, fo vaſtly in- 
| ferior were our anceſtors in this point to the preſent age, that 


even in the maritime reign of queen Elizabeth, fir Edward Coke * 


_ thinks it matter of boaſt, that the royal navy of England then 
conſiſted of three and thirty ſhips. The preſent condition of our 


marine is in great meaſure owing to the falutary proviſions of the 


ſtatutes, called the navigation-acts ; whereby the conſtant increaſe 
of Engliſh ſhipping and ſeamen was not only encouraged, but ren- 
_ dered unavoidably neceflary. By the ſtatute 5 Ric. II. c. 3. in 
order to augment the navy of England, then greatly diminiſhed, 
it was ordained, that none of the king's liege people ſhould ſhip 
any merchandize out of or into the realm but only in ſhips of the 
king's ligeance, on pain of forfeiture. In the next year, by ſtatute 
6 Ric. Il. c. 8. this wiſe proviſion was enervated, by only obliging 
the merchants to give Engliſh ſhips (if able and ſufficient) the 
preference. But the moſt beneficial ſtatute for the trade and com- 


d $7 milites quid in clypeo literis ſanguine wm Pabilem efſe cportet. Cod. 6. 21. 15. 
ſus rutilantibus adnotaverint, aut in pulvere © 4 Inſt. 144. Coutunes dela mer. 2. 
inſcripſerint gladio ſua, ipſo tempore quo, in ©* 4. Inſt, 50, | 
 praclio, vitae fortem derelinguunt, hujuſmodi 
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418 RE The RIGHTS Book I, 
' merce of theſe kingdoms is that navigation-ad, the rudiments of 


which were firſt framed in 1650 *, with a narrow partial view : 


being intended to mortify the ſugar iſlands, which were difaf- 
feed to. the parliament and till held out for Charles II, by ſtop- 


ping the gainful trade which they then carried on with the Dutch"; 
and at the ſame time to clip 5 wings, of thoſe. our opulent and 
aſpiring neighbours. This prohibited all ſhips of foreign nations 


from trading with any Engliſh plantations, without licence from 


the council of ſtate. In 1651 * the prohibition was extended alſo 
to the mother country ; and. no goods were ſuffered to be imported 


into England, or any of it's dependencies, in any. other than 
Engliſh bottoms ; or. in. the ſhips, of that European nation of 
_ which the merchandize imported was the genuine growth or ma- 


nufacture. At the reſtoration, the former proviſions were conti- 


nued, by ſtatute 12 Car. II. c. 18. with. this very material im- 


provement, that the maſter and three fourths of the mariners 
ſhall alſo be Engliſh ſubjects. 


M ANY laws have been made for the ſupply of the Rn navy 
with ſeamen ; for their regulation when on board ; and to confer . 


privileges and rewards on them during and after their ſervice. 


i. Fx RST, for their ſupply. The power of imprefling men 


for the ſea ſervice by the. king's commiſſion, has been a matter 


of ſome diſpute, and ſubmitted to with. great relutance ; though. 


it hath very clearly and learnedly been ſhewn, by. fir Michael 
Foſter ®, that the practice of imprefling, and granting powers to 


_ the admiralty for that purpoſe, is of very antient date, and hath 


been uniformly, continued by a regular ſeries of precedents. to the. 
preſent time : whence he concludes it to. be part of the common 
law. The difficulty ariſes from hence, that no ſtatute has ex- 
preſily declared this power to, be in. the crown, though many. of 


them very ſtrongly imply it. The ſtatute 2 Ric. II. c. 4. ſpeaks 


* Scobell. 132. : b Rep..154+ 
f Mod, Un. Hiſt, xli. 289. i See.alſo. Comb. 245. 
8 Scobell. 176, 
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Ch. 13. of PrrSONS, 419 
of mariners being arreſted and retained for the king's ſervice, as 
of a thing well known, and practiſed without diſpute ; and pro- 
vides a remedy againſt their running away. By a later ſtatute *, if 
any waterman, who uſes the river Thames, ſhall hide himſelf 


during the execution of any commiſſion of - preſſing for the king's 


ſervice, he is liable to heavy penalties. By another ', no fiſher- 
man ſhall be taken by the queen's commiſſion to ſerve as a mari- 
ner ; but the commiſſion ſhall be firſt brought to two juſtices of 
the peace, inhabiting neat the ſea coaſt where the mariners are 
to be taken, to the intent that the juſtices may chuſe out and re- 


tiirn ſach a number of ablebodied men, as in the commiſſion are 


contained, to ſerve her ma jeſty. And, by others ®, eſpecial pro- 
teftions ate allowed to ſeamen in particular circumſtances, to pre- 
vent them from being impreſſed. All which do moſt evidently 
imply a power of imprefling to refide ſomewhere ; and, if any 
where, it muſt from the ſpirit of our conſtitution, as well as work 
the frequent mention of the King” $ commiſſion, refide in the 
crown alone. 


Bur, beſides this method of impreſſing, (which is only =Y 
' fenfible from public neceflity, to which all private conſiderations 


muſt give way) there are other ways that tend to the increaſe of 


 ſearnen, and manning the royal navy. Pariſhes may bind out poor 


boys apprentices to maſters of merchantmen, who ſhall be pro- 
tected from imprefling for the firſt three years; and if they are 
impreſfed afterwards, the maſters ſhall be allowed their wages * 

great advantages in point of wages are given to volunteer feamen 


in order to induce them to enter into his majeſty's ſervice *: and 


every foreign ſeaman, who during a war ſhall ſerve two years in 
_ any man of war, merchantman, or privateer, is naturalized p/6 
fafo?. About the middle of king William's reign, a ſcheme was 
ſet on foot for a regiſter of ſeamen to the number of thirty 


& Stat, 2 & 3 Ph. & M. c. 16. n Stat. 2 Ann. c, 6. | 
3 Stat. 5 Eliz. c. 5: OFT .. © Stat. 1 Geo. II. ſt. 2. c. 14. 
_ ® Stat. 7 & 8 W.1II. c. 21. 2 Ann, c.6. ® Stat. 13 Geo. II. c.3. 
4 & 5 Ann, c. 19, 33 Geo, Il, C. 17, &c. 1 Stat, 7&8 W., III. c. 21. | 
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thouſand, for a conſtant and regular ſupply of the king's fleet ; 
with great privileges to the regiſtered men, and, on the other 
| hand, heavy penalties in caſe of their non-appearance when called 


for : but this regiſtry, being judged to be rather a badge of fla- 
Very, Was aboliſhed vy ſtatute 9 Ann. C. 21. 


2. Tut iiethol of ordering ſeamen in the royal fleet, and 
keeping up a regular diſcipline there, is dire&ted by certain expreſs 
rules, articles, and orders, firſt enacted by the authority of parlia- 
ment ſoon after the reſtoration *; but ſince new-modelled and al- 
tered, after the peace of Aix %y Chapelle * , to remedy ſome de- 
fefts which were of fatal conſequence in conduCting the preceding 
war. In theſe articles of the navy almoſt every pothble offence 
is ſet down, and the puniſhment thereof annexed : in which 

reſpect the ſeamen have much the advantage over their brethren 
In the land ſervice; whoſe articles of war are not enafted by 
_ parliament, but framed from time to time at the pleaſure of the 
crown. Yet from whence this diſtin&ion aroſe, and why the 
executive power, which is limited ſo properly with regard to the 
navy, ſhould be ſa extenſive with regard to the army, it is hard 
_ to aſſign a reaſon : unleſs it proceeded from the perpetual eſta- 
bliſhment of the navy, which rendered a permanent law for their 
regulation expedient; and the temporary duration of the army, 
which ſubſiſted only from year to year, and. might therefore with. 
leſs danger be ſubjected to diſcretionary government. But, what- 
| ever was apprehended at the firſt formation of the mutiny act, 
_ the regular renewal of our ſtanding force at the entrance of every 
year has made this diſtintion idle. For, if from experience paſt 
we may judge of future events, the army is now laſtingly. in- 
grafted into the Britiſh conſtitution ; with this ſingularly fortunate _ 
circumſtance, that any branch of the legiſlature may annually 


put an end to it's legal exiſtence, by refuſing to concur in it's 
continuance. 


Y Stat 13 Car. II. &. 1. c. 9, * Stat. 22 Geo, II, c, 24, 
2-4. W1TB 
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3. W1TH regard to the privileges conferred on ſailors, they 
are pretty much the ſame with thoſe conferred on ſoldiers ; with 
regard to relief, when maimed, or wounded, or ſuperannuate,, 
either by county rates, or the royal hoſpital at Greenwich ; with 
regard alſo to the exerciſe of trades, and the power of making 
nuncupative teſtaments: and, farther*, no ſeaman aboard his 
majeſty's ſhips can be arreſted for any debt, unleſs the ſame be 


ſworn to amount to at leaſt twenty pounds; though, by the: 


annual mutiny a&, a ſoldier may be arreſted for a debt which. 
_ extends to half that nal but not to a leſs amount. 


t Stat. 1 Ge I. 2. 6:14. 
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CHAPTER THE FOURTEENTH. 


' Or MASTER any SERVANT. 


AVING thus commented on the rights and duties of | 
perſons, as ſtanding in the public relations of magiſtrates 
and people, the method I have marked out now leads me to 
<confider their rights and duties 1 in private oeconomical relations. 


THE three great relations in private life are, 1. That of maſ- 2: 
| ter and ſervant; which is founded in convenience, whereby a 

man is directed to call in the aſſiſtance of others, where his own 
{kill and labour will not be ſufficient to anſwer the cares incum- 
bent upon him. 2. That of huſband and wife ; which is founded 
in nature, but modified by civil ſociety : the one directing man 
to continue and multiply his ſpecies, the other preſcribing the 
manner in which that natural impulſe muſt be confined and re- 
gulated. 3. That of parent and child, which 1s conſequential to 
_ that of marriage, being it's principal end and defign : and it is 
by virtue of this relation that infants are prote&ted, maintained, 
and educated. But, ſince the parents, on whom this care 1s pri- 
marily incumbent, may be ſnatched away by death or otherwiſe, | 
before they have completed their duty, the law has therefore pro- 
vided a fourth relation; 4. That of guardian and ward, which 
is a kind of artificial parentage, in order to ſupply the deficiency, 
whenever it happens, of the natural. Of all theſe relations in 
their order. — 

I 
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In diſcuſſing the relation of maſter and ſervant, I ſhall, firſt, 
conſider the ſeveral ſorts of ſervants, and how this relation is 
created and deſtroyed : ſecondly, the effe& of this relation with 
regard to the parties themſelves : : and, laſtly, it's effe& with re- 
gard to other Pris: 


I. As to the ſeveral ſorts of ſervants : I have formerly obſer= 


| ved* that pure and proper ſlavery does not, nay cannot, ſubfiſt in 


En gland ; ſuch I mean, whereby an abſolute and unlimited power 
is given to the maſter over the life and fortune of the flave. And 
indeed it is repugnant to reaſon, and the principles of natural 


law, that ſuch a ſtate ſhould ſubfiſt any where. The three ori- 


gins of the right of ſlavery, afligned by Juſtinian®, are all of them 
| built upon falſe foundations. As, firſt, ſlavery is held to ariſe 
was jure gentimm,” | 
are: called mancipia, quaſi manu capti. The conqueror, ſay the 
civilians, had a right to the life of his captive ; and, having ſpared 
that, has a right to deal with him as he pleaſes. But it is an 
untrue poſition, when taken- generally, that, by the law of na- 
ture or nations, a man' may kill his enemy: he has only a right 
to kill him, in particular caſes; in caſes of abſolute neceflit 
| for ſelf-defence; and it is plain this abſolute' neceſſity did not 
ſubſiſt, ſince the viRor did' not aftually kill him,. but made him 
_ priſoner. War 1s itſelf juſtifiable only on principles of ſelf-pre- 
ſervation ; and therefore it gives no other right over priſoners, 
but merely to diſable them from doing harm to us, by confining 
their perſons: much leſs can it give a right to kill, torture, abuſe, 
plunder, or even to enflave, an enemy, when the war is over. 
Since therefore the right of making ſlaves by captivity, depends. 
on a ſuppoſed right of ſlaughter, that foundation failing, the con- 
ſequence drawn from it muſt fail likewiſe. But, ſecondly, it is 


ſaid that ſlavery may begin © jure civil ;” 


when one man ſells 
himſelf to another. 


This, if only meant of contracts to ſerve or 


* Pag. 127. 
bd Servi aut f frat, aut naſeuntar : 


Jure gentium, aut jure ciour :  naſcuntur ex 


fant ancillis noſtris, Inſt, 1. 3. 4+ 
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from a ſtate of captivity in' war ; whence ſlaves 
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work for another, is very juſt : but when applied to ſtrict ſlavery, 
in the fenſe of the laws of old Rome or modern Barbary, is alſo 
impoſſible. Every fale implies a price, a quid pro quo, an equi- 


valent given to the ſeller in lieu of what he transfers to the buyer : 


| but what equivalent can be given for life, and liberty, both of 
- which (in abſolute ſlavery) are held to be in the maſter's diſpoſal ? 
His property alſo, the very price he ſeems to receive, devolves 
iþſo fafo to his maſter, the inſtant he becomes his ſlave. In this 
caſe therefore the buyer gives nothing, and the ſeller receives no- 
| thing: of what validity then can a fale be, which deſtroys the 


very principles upon which all fales are founded ? Laſtly, we are 


told, that beſides theſe two ways by which ſlaves © fun,” or are 
acquired, they may alſo be hereditary : : © ſervi naſcuntur ;” the 


children of acquired flaves are, jure naturae, by a negative kind 


of birthright, laves alſo. But this, being built on the two former 
rights, muſt fall together with them. If neither captivity, nor the 
ſale of one's ſelf, can by the law of nature and reaſon reduce the 
parent to ſlavery, much leſs can they reduce the offspring. 


UPoN theſe principles the law of England abhors, and will 


not endure the exiſtence of, ſlavery within this nation : ſo that 
when an attempt was made to introduce it, by ſtatute 1 Edw. VI. 
Cc. 3. which ordained, that all idle vagabonds ſhould be made 
{laves, and fed upon bread, water, or ſmall drink, and refuſe meat ; 


| ſhould wear a ring of iron round their necks, arms, or legs; and 


ſhould be compelled by beating, chaining, or otherwiſe, to per- 
form the work aſſigned them, were it never ſo vile; the ſpirit of 
the nation could not brook this condition, even in the molt aban=- 


 doned rogues; and therefore this ſtatute was repealed in two years. 


afterwards ©. And now it is laid down, that a ſlave or negro, the 
inſtant he lands in England, becomes a freeman ; that is, the 
law will prote&t him in the enjoyment of his perſon, and his 
property. Yet, with regard to any right which the maſter may 
| have acquired to the perpetual ſervice of John or Thomas, this 
will remain exactly in the ſame ſtate as before ; for this is no 


© Stat. 3 & 4Edw. VI: c. 16. 4 Salk. 666, 
_ more 


KS 
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more than the ſame ſtate of ſubje&ion for life, which every ap- 
prentice ſubmits to for the ſpace of ſeven years, or ſometimes 


for a longer term. Hence too it follows, that the infamous and 
unchriſtian practice of withholding baptiſm from negro ſervants, 
leſt they ſhould thereby gain their liberty, is totally without 


foundation, as well as without excuſe. The law of England a&s 
upon general and extenfive principles : : it gives liberty, rightly 


underſtood, that is, protection, to a jew, a turk, or a heathen, 


| as well as to thoſe who profeſs the true religion of Chriſt ; and 
it will not diſſolve a civil obligation between maſter and ſervant, 


on: account of the alteration of faith in either of the parties : F 


but the ſlave is entitled to the ſame prote&tion in England before, 


_ as after, baptiſm ; and, whatever ſervice the heathen negro owed 


to his American maſter, the ſame is he bound to render when 
A to my -HrrNE and made a chriſtian. 


I. Tu E firſt ſort of ſervants therefore; avlirowieyss by the 
laws of England, are menial ſervants ; ſo called from being tra 
moenia, or domeſtics. The contra between them and their 
maſters ariſes upon the hiring. If the hiring be general without 
any ane time limited, the law conſtrues it to be a hiring for 
a year*; upon a principle of natural equity, that the ſervant ſhall 
ſerve, as the maſter maintain him, throughout all the revolu- 
tions of the reſpective ſeaſons ; as well when there is work to be 
done, as when there is not': but the centract may be made for 
any larger or ſmaller term. All fingle men between twelve years 


old and ſixty, and married ones under thirty years of age, and all 


 fingle women between twelve and forty, not having any viſible 
| livelihood, are compellable by two juſtices to go out to ſeryice 
in huſbandry or certain ſpecific trades, for the promotion of ho- 
neſt induſtry : and no maſter can put away his ſervant, or ſer- 
vant leave his maſter, after being ſo retained, either before or at 
the end of his term, without a quarter's warning ; unleſs upon 


* Co, Litt. 42. f F. N, B. 168, 
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reaſonable cauſe to be allowed by a juſtice of the peace ©; but 


_ very large ſums are given with them, as a premium for ſuch their 


men, and others. And® children of poor perſons may be ap- 
_ prenticed out by the overſeers, with conſent of two juſtices, till 


| Who are alſo compellable to take them : and it is held, that gen- 
| tlemen of fortune, and clergymen, are equally liable with others 


_ cauſe, either at requeſt of themſelves or maſters, at the quarter 


whom leſs than ten pounds hath been given, runs away from his 


make ſatisfattion for the ſame, at any time within {even packs 
after the expiration of his a contract *. 


426 The RiGnrTts Book L. 
they may part by conſent, or make a ſpecial bargain. 


2. ANoTHER ſpecies of ſervants are called apprentices (from 
epprendre, to learn) and are uſually bound for a term of years, by 
deed indented or indentures, to ſerve their maſters, and be main- 
tained and inſtructed by them. This is uſually done to- perſons 
of trade, in order to learn their art and myſtery ; and ſometimes 


inſtruction: but it may be done to huſbandmen, nay to gentle- 
twenty four years of age, to ſuch perſons as are thought fitting ; 


to ſuch compulſion *: for which purpoſes our ſtatutes have made 
the indentures obligatory, even though ſach pariſh-apprentice .be 
a minori. Apprentices to trades may be diſcharged on reaſonable 


ſeflions, or by one juſtice, with appeal to the ſeſſions* ; who. 
may, by the equity of the ſtatute, if they think it reaſonable, 
direct reſtitution of a ratable ſhare of the money given with the 
apprentice ': and pariſh appreatices may be diſcharged in the - 
ſame manner, by two juſtices”. But if an apprentice, with 


maſter, he is compellable to ſerve out his time of abſence, or 


. A THIRD ſpecies of ſervants are e labourers, who are only 
hired by the day or the week, and do not live intra moena, as 


'E Stat. © Eliz. C. 4. | _ 1'Star, gEkz. c. 4- 43 Eliz. c. 2. Cro. 
> Stat. 5 Eliz. c, 4. 43 Elie. c. 2. 1Jac. I, Car. 179. LE 
c. 25. 7 Jac. I. c. 3. 8&9 W.&M. c. 30. k Stat, <5 Bliz, C. 4+ 
2&3 Ann. c.6, 4 Ann, £. 19, 17 Geo. I, Þ Salk. 67. 
Go n Stat. 2o Geo, II, c. 19. 
* Salk, 57. 49k — » Stat. 6 Geo, III, c. 26. 
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part of the family ; concerning whom the ſtatutes before cited * 
have made many very good regulations; 1. DireQting that all per- 
ſons who have no viſible effets may be compelled to work ; 
2. Defining how long they muſt continue at work in ſummer 
and winter : | 3. Puniſhing ſuch as leave or deſert their work : 
4. Empowering the juſtices at ſefſions, or the ſheriff of the 
county, to ſettle their wages : and 5. Infliting penalties on ſuch 
as $ either wy 7 , or exa&, .more wages than a are {0 ſettled ” 


wy Tu ERE is yet a fourth ſoacies of ſervants, if they may be 
' fo called, being rather in a ſuperior, a miniſterial, capacity ; ſuch 
as ſtewards, faftors, and baihffs : whom however the law conſfi-. 
ders as ſervants pro tempore, with regard to ſuch of their aCts, as 


afteCt their maſter's or employer” s property. Which leads me to 
Conee; | 


I. TH xt manner in which this relation, of ſervice, affects ei- 
ther the maſter or ſervant. And, firſt, by hiring and ſervice for 
a year, or apprenticeſhip under indentures, a perſon gains a ſettle- 

ment in that pariſh wherein he laſt ſerved forty days?. In the next 
place perſons, ſerving as apprentices to any trade, have an excluſive 
right to exerciſe that trade in any part of England 4. This law, 
with regard to the excluſive part of it, has by turns been looked 
upon as a hard law, or as a beneficial one, according to the pre- 
vailing humour of the times: which has occaſioned a great va- 


riety of reſolutions in the courts of law concerning it ; and at=- 


 tempts have been frequently made for it's repeal, though hitherto 
without ſucceſs. At common law every man might uſe what 


trade he pleaſed ; but this ſtatute reſtrains that liberty to ſuch as 


have ſerved as apprentices: the adverſaries to which provifion 


fay, that all reſtriftions (which tend to introduce monopolies) are 


pernicious to trade ; the advocates for it allege, that unikilfulneſs 
in trades is equally detrimental to the public, as monopolies. 


' This reaſon indeed only extends to ſuch trades, in the exerciſe 


 ® Stat. 5Eliz. c. 4. 6 Geo, IIT, c, 26. 4 Stat. 5 Eliz, c, 4. 
_ Þ See pag. 364. 2 
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whereof {kill is required : but another of their arguments goes. 
much farther ; viz. that apprenticeſhips are uſeful to the com- 
monwealth, by employing of youth, and learning them to be 
early induſtrious ; but that no one would be induced to undergo 
| a ſeven years ſervitude, if others, though equally ſkilful, were 
allowed the ſame advantages without having undergone the ſame 
diſcipline : and in this there ſeems to be much reaſon. However, 
the reſolutions of the courts have in general rather confined than 
extended the reſtriction. No trades are held to be within the ſta- 
tute, but ſuch as were in being at the making of it”: for tra- 
_ ding in a country village, apprenticeſhips are not requilite * : and 
following the trade ſeven years is ſufficient without any binding 3 ; 
for the ſtatute only ſays, the perſon muſt ſerve as an apprentice, 
and does not ack an actual apprentrently: to have exiſted *, 


A MASTER may by law corre& his apprentice or ſervant for ; 
' negligence or other miſbehaviour, ſo it be done with moderation” : 
though, if the maſter's wife beats him, it is good cauſe of de- 
parture”. But if any ſervant, workman, or labourer aflaults his 
maſter or dame, he ſhall ſuffer one year's impriſonment, and other 
open corporal puniſhment, not extending to life or limb *. 


By ſervice all ſervants and labourers, except apprentices, be- 
come entitled to wages : according to their agreement, if menial 
ſervants; or according to the appointment of the ſheriff or ſeſ- 
fions, if labourers or ſervants in huſbandry : for the ſtatutes for 
regulation of wages extend to ſuch ſervants only? ; it being in- 
poflible for any magiſtrate to be a judge of the employment of 
menial ſervants, or of courſe to afleſs their wages. 


' 111. Lew us, laſtly, ſee how ſtrangers may beatfected by this 
relation of maſter and ſervant : or how a maſter may behave to- 


7 Lord Raym. 514. ® P,N.B. 168, 
 * 1Ventr. 51. 2 Keb. 583, | x Stat, 5 Eliz, c, 4. 
t Lord Raym. 1179. Y 2 Jones, 47. 


* 1 Hawk, P.C. 130. Lamb, Eiren, 127. 


wards 
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wards others on behalf of his ſervant ; and what a ſervant may 
do on behalf of his maſter, 


"An D; firſt, the maſter may maintain, that is, abet and aflift. 
his ſervant in any action at law againſt a ſtranger : whereas, in 
general, it 1s an offence againſt public juſtice to encourage ſuits 
_ and animoſities, by helping to bear the expenſe of them, and is 
called in law maintenance*. A maſter alſo may bring an ation 
againſt any man for beating or maiming his ſervant ; but in ſuch 
caſe he muſt aflign, as a ſpecial reaſon for ſo doing, his own da- 
mage by the lofs of his ſervice ; and this loſs muſt be proved 
upon the trial*. A maſter likewiſe may juſtify an aſſault in de- a 3 
fence of his ſervant, and a ſervant in defence of his maſter *: the i007 408  - 3 
maſter, becauſe he has an intereſt in his ſervant, not to be de- 
prived of his ſervice; the ſervant, becauſe it is part of his duty, 
for which he receives his wages, to ſtand by and defend his 
 maſter©®. Alfo if any perſon do hire or retain my ſervant, being 
in my ſervice, for which the ſervant departeth from me and goeth 
to ſerve the other, 1 may have an action for damages againſt both 
the new maſter and: the ſervant, or either of them: but if. the 
new maſter did not know that he is my ſervant, no ation lies ; 
unleſs he afterwards refuſe to reſtore him/ upon information and 
demand ©. The reaſon and foundation upon which all this doc- 
trine is built, ſeem to be the property that eyery man has in the 
ſervice of his domeſtics ; acquired by the contract of Wir and $7318. 
PRs by giving them wages. w_ fi pl | -- m4 
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As for thoſe things which a ſervant may do on behalf of his LLERD 1 
maſter, they ſeem all. to proceed upon this principle, that the 94 
maſter is anſwerable for the a& of his ſervant, if done by his {hom 
command, either expreflly. given, or implied : nam gui facit per od k þ 

alium, facit per ſe*. Therefore, if the ſervant commit a treſpaſs 


z 2 Roll. Abr; 115. _ , for his maſter, a parent for his child, and PA | } #1: i f 
* q Rep. Hg: a huſband or father for the chaſtity of his W-RETtR 
d 2 Roll. Abr. 546. | wife or daughter. | 1 


© In like manner, by the laws of king 4 F.,N.B. 167, 168, 


Alfred, c. 38, a ſervant was allowed to fight * 4 Inft. 10g. by 
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conſent to the robbery ; nam, qui non prohibet, cum prohibere poſ- 
ſit, jubet. So likewiſe if the drawer at a tavern ſells a man bad 
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by the command or encouragement of his maſter, the maſter ſhall 
be guilty of it : not that the ſervant is excuſed, for he is only to 
obey his maſter in matters that are honeſt and lawful. If an inn- 


 keeper's ſervants rob his gueſts, the maſter is bound to reftitation*: 
for as there is a.confidence repoſed in him, that he will take care 


to provide honeſt ſervants, his negligence is a kind of implied 


wine, whereby his health is injured, he may bring an ation 


againſt the maſter 5: for, although the maſter. did not expreſſly 
order the ſervant to ſell it to that perſon in particular, yet his 


permitting him to draw and fell” it at all is impliedly a general 
command. 


In the ſame manner, whatever a ſervant is permitted to do in 
the uſual courſe of his buſineſs, is equivalent to a general com- 
mand. If I pay money to a banker's ſervant, the banker is an- 


 Grerable for it: if I pay it to a clergyman' Ss or a phyſician's ſer= 


vant, whoſe uſual buſineſs it is not to receive money for his maſ- 


ter, and he imbezzles it, I muſt pay it over again. If a ſteward 


lets a leaſe of a farm, without the owner's knowlege, the owner 
muſt ſtand to the bargain ; for this is the ſteward's buſineſs. A 
wife, a friend, a relation, that uſe to tranſa&t buſineſs for a man, 


are quoad hoc his ſervants ; and the principal muſt anſwer for their 


condutt : for the law implies, that they a&t under a general com- 
mand ; and, without ſuch a doQtrine as this, no mutual inter- 
courſe between man and man could ſubfiſt with any tolerable con- 


 venience. If I uſually deal with a tradeſman by myſelf, or con- 


ſtantly pay him ready money, I am not anſwerable for what my 
ſervant takes up upon truſt ; for here is no implied order to the 


| tradeſman to truſt my ſervant : but if I uſually ſend him upon 


truſt, or ſometimes on truft and ſometimes with ready money, I 
am anſwerable for all he takes up ; for the tradeſman cannot poſ- 
ſibly diſtinguiſh when he comes by my order, and when npor his 
own authority. 


| f Noy's max. C. 43. d Dr, & Stud, d. 2. c. . 42. Noy's max. 
8 1 Roll. Abr, g5. c. 44+ RIES £ 
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IF a ſervant, laſtly, by his negligence does any damape to a 
ſtranger, the [maſter ſhall anſwer for his negle@: if a fmith's. 


ſervant lames a horſe while he is ſhoing him, an ation hes againſt 
the maſter, and not againſt the fervant. But in theſe caſes the 


damage muſt be done, while he is aQtually employed in the maſ- 


ter's ſervice ; otherwiſe the ſervant ſhall anſwer for bis own mif- 


behaviour. | Upon this principle, by the common law, if a ſer- 
vant kept his maſter's fire negligently, ſo' that his neighbour's 


houſe was burned down thereby, an a@ion lay againſt the maſ- 


ter; becauſe this negligence happened in his ſervice : otherwiſe, 


if the ſervant, going along the ſtreet with a torch, by negligence 
ſets fire to a houſe; for there he is not in his maſter's immediate 
ſervice, and muſt himſelf anſwer the damage perſonally. But 


now the common law is, in the former caſe, altered by ſtatute. 
6 Ann. c. 34. which ordains that no action ſhall be maintained 


againſt any, in whoſe houſe or chamber any fire ſhall acciden- 
tally begin ; for their own loſs is ſufficient puniſhment for their 


own or their ſervants' carelefineſs. But if ſuch fire happens. 
through negligence of any ſervant (whoſe loſs is commonly very 


little) ſuch ſervant ſhall forfeit 100/, to be diſtributed among: 
| the ſufferers ; and, in default of payment, ſhall be committed to- 
ſome workhouſe and there kept to hard labour for eighteen 
months*. A maſter is, laſtly, chargeable if any of his family 
layeth or caſteth any thing out of his houſe into the ſtreet or 
common highway, to the damage of any individual, or the.com- 


mon nuſance of his majeſty's liege people *: for the maſter hath: | 
the ſuperintendance and charge of all his houthold. And this 


alſo agrees with the civil law”; which holds, that the pater 
familias, i in this and fimilar caſes, ** 0b alterius culpam tenetur, Jfroe 


66 ſervi, five hberi.” 


i Noy's max. C. 44. not able to pay, was to ſuffer a corpbens 
. k Upon a ſimilar principle, by the law puniſhment. 
of the twelve tables at Rome, a perſon by *! Noy's max. Cc. 44. * 
whoſe negligence any fire began was bound ® FFf.g. 3.1. Int. 4. 5. hb 
to pay double to the ſufferers; or if he was 
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. W+x may obſerve, that in all the caſes here put, the maſter 
may be frequently a loſer by the truſt repoſed in his ſervant, but 
never can be a gainer : he may frequently be anſwerable for his 

ſervant's miſbehaviour, but never can ſhelter himſelf from pu- 
niſhment by laying the blame on his agent. The reaſon of this 
_ is ſtill uniform and the ſame; that the wrong done by the ſer- 
vant is looked upon in law as the wrong of 'the maſter himſelf; 
and it is a ſtanding maxim, that no man ſhall be allowed to make 
_ any advantage of his own wrong. 
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CHAPTER THE FIFTEENTH. 


Or HUSBAND any WIFE. 


TTHE ſecond private relation of perſons is that of marriage, 
which includes the reciprocal rights and duties of huſband 

and wife ; or, as moſt of our elder law books call them, of baron 
and feme. In the conſideration of which I ſhall in the firſt place 

enquire, how marriages may be contracted or made; ſhall next 
_ point out the manner in which they may be diſſolved; and 
ſhall, laſtly, take a view of the legal effefts and conſequence of. 
marriage. > Ws goot! 3-7, 


I. Our law conſiders marriage in no other light than as a 
civil contract. The holimeſs of the matrimonial ſtate is left en- 
 tirely to the eccleſiaſtical law : the temporal courts not having 
juriſdiftion to conſider unlawful marriage as a fin, but merely 
As a civil inconvenience. The puniſhment therefore, or annulling, 
_ of inceſtuous or other unſcriptural marriages, is the province of 
the ſpiritual courts ; which a& pro ſalute animae*. And, taking 

it in this civil light, the law treats it as it does all other contracts ; 
| allowing it to be good and valid in all caſes, where the parties at 
_ the time of making it were, in the firſt place, willing to contract; 

ſecondly, ab/e to contract ; and, laſtly, a&tually did contract, in 
the proper forms and ſfolemnities required by law. 
| 2 Salk. 121, 
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F1RsT, they muſt be 20://;ng to contraft. © Conſenſus, non con- 
& cubitus, facit nuptias,” is the maxim of the civil law in this 
caſe®: and it is adopted by the common lawyers ©, who indeed 
have borrowed (eſpecially in antient times) almoſt all their notions 
of the legitimacy of marriage from the canon and civil laws. 


| SECONDLY, they muſt be able to contract. In general, all 
perſons are able to contract themſelves in marriage, unleſs they 


labour under ſome particular diſabilities, and Incapacities. What 


thoſe are, it will here be our buſineſs to enquire. 


| Now theſe diſabilities are of two ſorts : firſt, ſuch as are ca- 
nonical, and therefore ſufficient by the eccleſiaſtical laws to avoid 
the marriage in the ſpiritual court ; but theſe in our law only 


make the marriage voidable, and not zp/o faf#o void, until ſen- 
tence of nullity be obtained. Of this nature are pre-contract ; 

_ conſanguinity, or relation by blood ; and affinity, or relation by 
marriage ; and ſome particular corporal infirmities. And theſe 
canonical diſabilities are either grounded upon the expreſs words 


_ of the divine law, or are conſequences plainly deducible from 


thence : it therefore being ſinful in the perſons, who labour un- 
der them, to attempt to contract matrimony together, they are 
_ properly the obje& of the eccleſiaſtical magiſtrate's coercion ; in 


_ order to ſeparate the offenders, and inflit penance for the offence, 


pro falute animarum. But ſuch marriages not being void ab mio, 
but voidable only by ſentence of ſeparation, they are eſteemed 
valid to all civil purpoſes, unleſs ſuch ſeparation is aftually made 


during the life of the parties. For, after the death of either of 
_ them, the courts of common law will not ſuffer the ſpiritual court 
to declare ſuch marriages. to have been void ; becauſe ſuch decla- 


ration cannot now tend to the reformation of the parties*. And 
therefore when a man had married his firſt wife's ſiſter, and after 
her death the biſhop's court was proveening to annul the mar- 
b FF. c0. 17. 30. 4 Thid, 
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riage and baſtardize the iflue, the court of king's bench granted 
a prohibition guoad hoc ; but permitted them to proceed to puniſh. 
_ the huſband for inceſt *. Theſe canonical diſabilities, being en- 
tirely the province of the eccleſiaſtical courts, our books are per- 
fedly filent concerning them. But there are a few ſtatutes, which 
ſerve as directories to thoſe courts, of which it will be proper to 
take notice. By ſtatute 32 Hen, VIII. c. 38. it is declared, that 

all perſons may lawfully marry, but ſuch as are prohibited by 


_ God's law; and that all marriages contracted by lawful perſons in 
_ theface of the church, and conſummate with bodily knowlege, and 


fruit of children, ſhall be indiffoluble. And (becauſe in the times 
of popery a great variety of degrees of kindred were made im- 


pediments to marriage, which impediments might however be 


bought off for money) it is declared by the ſame ſtatute, that no- 
thing (God's law except) ſhall impeach any marriage, but within 


the Levitical degrees ; the fartheſt of which is that between uncle 


and niece. By the ſame ſtatute all impediments, arifing from 
 pre-contracts to other perſons, were aboliſhed and declared of 
none effec, unleſs they had been conſummated with bodily know- 


| lege: in which caſe the canon law holds ſuch contract to be a. 


marriage de fa&o. But this branch of the ſtatute was repealed by 
ſtatute 2 & 3 Edw. VI. c. 23. How far the act of 26 Geo. Il. c. 33. 

(which prohibits all ſuits in ecclefiaſtical courts to compel a mar- 
riage, in conſequence of any contra) may collaterally extend 


to revive this clauſe of Henry VIIT's ſtatute, and aboliſh the 
impediment of pre-contract, I leave to be conſidered by the 


canoniſts. 


Taz other fort of diſabilities are thoſe which are created, or 
at leaſt enforced, by the municipal laws. And, though ſome of 


them may be grounded on natural law, yet they are regarded by 
| the laws of the land, not ſo much in the light of any moral of- 


fence, as on account of the civil inconveniences they draw after 

them. Theſe civil. diſabilities make the contraf&t void ab mo, 

and not merely yoidable ; not that they diffolve a contract already 
© Salk. 548, | f Gilb, Rep. 158, 
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formed, biue they render the parties incapable of forming any 
| contra& at all : they do not put afunder thoſe who are joined to- 
| gether, but they previouſly hinder the jun&tion. And, if any 
perſons under theſe legal incapacities come together, it is a me- | 
FOannOnn; and not a EIS, union. 


1. Tn firſt of theſe legal diſabilities is a prior marriage, or 
having another huſband or wife living ; in which caſe, beſides the 
penalties conſequent upon it as a felony, the ſecond marriage is: 
to all intents and purpoſes void*: polygamy being condemned 
| both by the law of the new teſtament, and the policy of all pru- 
dent ſtates, eſpecially in theſe northern climates. And Juſtinian, 
even in the climate of modern Turkey, is expreſs *,. that © duas. 
&* uxores eodem tempore habere non licet.” 


2. Tux next legal diſability is want of age. This is ſufficient: 
to avoid all other contracts, on account of the. imbecillity of judg- 
ment in the parties contraCting ; a fortzor; therefore it ought to. 
avoid this, the moſt important contra&t of any. Therefore if a 
boy under fourteen, or a girl under twelve years of age, marries, 
this marriage is only inchoate and imperfe& ; and, when either of 
them comes to the age of conſent aforeſaid, they may diſagree 
and declare the marriage void, without any divoree or ſentence in 
the ſpiritual court. This is founded on the civil law *. But the. 
canon law pays greater regard to the conſtitution, than the age, 
of the parties* : for if they are habiles ad matrimonium, it is a 
good marriage, whatever their age may be. And in our law it is 
ſo far a marriage, that, if at the age of conſent they. agree to con- 
tinue together, they need not be married again. If the huſband 
be of years of diſcretion, and the wife under twelve, when ſhe 
comes to years of diſcretion he may diſagree as well as ſhe may : 
for in contracts the obligation. muſt be mutual; both muſt be 
bound, or neither: and fo it is, vice wage when the wife i is of 
years of diſcretion, and the huſband under ® 


8 Bro, Abr. tit. Baſftardy, pl. 8, Kk Decretal, I. 4. tit. 2. qu. 3+ 
> [rft. 1. 10. 6.  - 4.C0. Litt, 79; 
* I Leon. Ganſtit, log, _ |  B [hid, J- ANOTHER 


Ch. 15, of PxzrSONS. 437 


3. ANOTHER incapacity ariſes from want of conſent of pa- 
rents or guardians. By the common law, if the parties them- 


ſelves were of the age of conſent, there wanted no-other concur- 
rence to make the marriage valid : and this was agreeable to the 


canon law.. But, by ſeveral ſtatutes", penalties of 100/7. are laid: 


_ on every clergyman who marries a couple either without publica-_ 


tion of banns (which may give notice to parents or guardians) or 


without a licence, to obtain which the conſent of parents or 


guardians muſt be ſworn. to. And by the ſtatute 4 & 5 Ph. & M. 
c. 8.. whoſoever marries any woman child.under the age of ſixteen 
years,, without conſent of parents-or guardians, ſhall be ſubject to 
fine, or five years impriſonment : and her eſtate during. the huſ- 


band's life ſhall go to and be enjoyed by the next heir.. The civil 


law indeed required the conſent of the parent or tutor at all ages ; 

unleſs the children were emancipated, or out of the parents power®: 
and, if ſuch conſent from the father was wanting, the marriage 
| was null, and the children illegitimate? ;. but the conſent of the 
mother or guardians, if unreaſonably withheld, might be redrefſed 
and ſupplied by the judge, or the preſident of the province $2 


_ and if the father was 207 compos, a ſimilar remedy was given”. 
Theſe proviſions are adopted and imitated by the French and 
 Hollanders, with this difference : that in France the ſons cannot 


marry without conſent of parents till thirty years. of age, nor the 
daughters till twenty five*; and in Holland, the ſons are at. their 
own diſpoſal at twenty five, and the daughters at twenty*.. Thus 


hath ſtood, and thus at preſent ſtands, the law in other neighbour- 


ing countries. And it has lately. been thought proper to-introduce 


ſomewhat of the ſame policy into our laws, by ſtatute 26.Geo, II. 


C. 33, whereby it is enacted, that all marriages celebrated by li- 
cence (for banns ſuppoſe notice) where either of the parties is 


bo » 6 & 7Will, Il: c.6. &8W. III. c. 35, 7 Infi. 1. 10. 1: 


1o Ann, C, 19. 5 Domat, of Dowries. $. 2. Monteſq.. 
BF: 23+ 3:2, &f 18. Sp. L. 23. 7. 5 
0 FF. I, &. II, : et: Vinnius in Inſt. Ks 4, IO, 


4. Cod. 5. 4+ 1, & 20. 
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under twenty-one, (not being a widow or widower, who are 

ſuppoſed emancipated) without the conſent of the father, or, if 
he be not living, of the mother or guardians, ſhall be abſolutely 
void. A like proviſion is made as in the civil law, where the 
| mother or guardian is ox compos, beyond ſea, or unreaſonably 
froward, to diſpenſe with ſuch conſent at the diſcretion of the 
lord chancellor : but no proviſion is made, in caſe the father ſhould 
labour under any mental or other incapacity. Much may be, and 
much has been, ſaid both for and againſt this innovation upon our 
antient laws and conſtitution. On the one hand, it prevents the 
clandeſtine marriage of minors, which are often a terrible incon- 
venience to thoſe private families wherein they happen. On the 
other hand, reſtraints upon marriages, eſpecially among the lower 
claſs, are evidently detrimental to the public, by hindering the 
encreaſe of people ; and to religion and morality, by encouraging 
licentiouſneſs and debauchery among the fingle of both ſexes ; 
and thereby deſtroying one end of ſociety and government, which 
is, concubitu prolubere vago. And of this laſt inconvenience the 
Roman laws were ſo ſenſible, that at the ſame time that they for- _ 
| bad marriage without the conſent of parents or guardians, they 
were leſs rigorous upon that very account with regard to other 
reſtraints: for, if a parent did not provide a huſband for his 
daughter, by the time ſhe arrived at the age of twenty five, and 
ſhe afterwards made a ſlip in her condu&, he was not allowed to 
difinherit her upon that account ; ** quia non ſua culpa, ſed pa- 
* renzum, id commiiſſe We" «I wy 6 LETS 


. A FOURTH incapacity is want of reaſon ; without a com- 
ag ſhare of which, as no other, ſo neither can the matrimo- 
nial contra&, be.valid ". It was formerly adjudged, that the iſſue 
of an idiot was legitimate, and conſequently that his marriage was 
valid. A ſtrange determination ! ſince conſent is abſolutely re- 
quiſite to matrimony, and neither idiots nor lunatics are capable 
of conſenting to any thing. And therefore the civil law judged 
much more ſenſibly, when it made ſuch deprivations of reaſon a 


v Nov. 115, {. 11. - I Roll, Abr. 357» 
previous 
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previous impediment ; ; though not a cauſe of divorce, if they 
| happened after marriage*. And modern reſolutions have adhered 
to the reaſon of the civil law, by determining? that the marriage 
of a lunatic, not being in a lucid interval, was abſolutely void. 
But as it might be difficult to prove the exact ſtate of the party's 
mind at the actual celebration of the nuptials, upon this account 
( concurring with ſome private family * reaſons) the ſtatute 


I; Geo. II. c. 30. has provided, that the marriage of lunatics 


and perſons under phrenzies (if found lunatics under a commiſ- 


fion, or committed to the care of truſtees by any a&t of parha- 


ment) before they are declared of ſound mind by the lord chan- 
cellor or r the majority of ſuch truſtees, ſhall be totally void. 


LasT LY, the parties muſt not only be willing, and able to 
| contract, but actually muſt contract themſelves in due form of 
law, to make it a good civil marriage. Any contra&t made, per 
verba de praeſentti, or in words of the preſent tenſe, and in caſe 
of cohabitation per verba de futuro alſo, between perſons able to 
contract, was before the late a&t deemed a valid marriage to many 
purpoſes; and the parties might be compelled in the ſpiritual 
courts to celebrate it in facie accleſiae. But theſe verbal contracts 
are now of no force, to compel a future marriage*. Neither is 
_ any marriage at preſent valid, that is not celebrated in ſome pariſh 


church or public chapel, unleſs by diſpenſation from the arch- 
biſhop of Canterbury. It muſt alſo be preceded by publication 
of banns, or by licence from the ſpiritual judge. Many other 


formalities are likewiſe preſcribed by the a&; the negle& of 
which, though penal, does not invalidate the marriage. It is 
| held to be allo effential to: a marriage, that it be performed by a 


perſon in orders*; though the intervention of a prieſt to ſolem- - 
nize this contra& is merely juris poſitivi,. and not juris naturalis. 


aut divint: it being ſaid that pope Innocent the third was the. 
firſt who ordained the celebration of marriage in the church ©; 


2 Ff. 23. tit.1. 1, & me. s. 4. 16. 2 Stat. 26 Geo, II. c, 33s 
y Morriſon's caſe. coram Delegat. _ d. Salk. 119. 


= See private as 23 Geo, II. c. 6, © Moor. 170; 
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before which it was totally a civil contraſt. And, in the times 
_ of the grand rebellion, all marriages were performed by the 
juſtices of the peace ; and theſe marriages were declared valid, 
without any freſh ſolemnization, by ſtatute 12 Car. II. c. 33. 
But, as the law now ſtands, we may upon the whole colle&, that 
no marriage by the temporal law is þ/o fad void, that is cele- 
| brated by a perſon in orders, --- in a pariſh church or public 
chapel (or elſewhere, by ſpecial diſpenſation ) --- in purſuance 
of banns or a licence, --- between ſingle perſons, --- conſenting, 
--- of ſound mind, --- and of the age of twenty one years ; -=-0r 
| of the age of fourteen in males and twelve in females, with 
conſent of parents or guardians, or without it, in caſe of widow- 
hood. And no marriage is vordable by the eccleſiaſtical law, after 
the death of either of the parties ; nor during their lives, unleſs 
for the canonical impediments of pre-contraQ, if that indeed till 
exiſts ; of conſanguinity ; ; and of affinity, or oragees imbecillity, 
_ previous to the marriage. 


1. I am next to conſider the manner in which marriages 
| may be diffolved ; and this is either by death, or divorce. There 
are two kinds of divorce, the one total, the other partial ; the 
one @ vinculo matrimoni, the other merely a menſa et thoro. The 
total divorce, a vinculo matrimonis, muſt be for ſome of the ca- 
nonical cauſes of impediment before-mentioned ; and thoſe, exiſt- 
ing before the marriage, as is always the caſe in conſanguinity ; 
not ſupervenient, or ariſing afzerwards, as may be the caſe in af- 
finity or corporal imbecillity. For in caſes of total divorce, the 
marriage is declared null, as having been abſolutely unlawful a6 
znitio ; and the parties are therefore ſeparated pro ſalute anima- 
rum : for which reaſon, as was before obſerved, no divorce can 
be obtained, but during the life of the parties. The iſſue of ſuch 
marriage, as is thus entirely diflolved, are baſtards * , 


Divorce a menſa et thoro is when the marriage is juſt and 
lawful ab znitio, and therefore the law is tender of diffolving it ; 
« Co. Litt. 235. DS 
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| but, for ſome ſupervenient cauſe, it becomes improper or impoſſible 
for the parties to live together : as in the caſe of intolerable ill 


temper, or adultery, in either of the parties. For the canon law, 


which the common law follows in this caſe, deems ſo highly and 
with ſuch myſterious reverence of the nuptial tie, that it will not 
allow it to be unlooſed for any cauſe whatſoever, that ariſes after 
the union is made. And this is ſaid to be built on the divine re- 
vealed law ; though that expreſlily aſſigns incontinence as a cauſe, 
and indeed the only cauſe, why a man may put away his wife 
and marry another*. The civil law, which is partly of pagan 
original, allows many cauſes of abſolute divorce; and fome of 


them pretty ſevere ones, (as if a wife goes to the theatre or the _ 
public games, without the knowlege and conſent of the huſband *) 


but among them adultery is the principal, and with reaſon named 


the firſt. But with us in England adultery is only a cauſe of ſe- 


paration from bed and board® : for which the beft reaſon that 


can be given, is, that if divorces were allowed to depend upon 


' a matter within the power of either the parties, they would pro- 
bably be extremely frequent ; as was the caſe when divorces were 
allowed for canonical diſabilities, on the mere condeflion of the 


parties ', which is now. prohibited by the canons *. However, 


divorces a vinculo matrimoni, for adultery, have of late years been 
frequently Fravtes by at of parliament. 


© I caſe of diyorce a menſa et thoro, the law allows alimony to 
' the wife ; which is that allowance, which is made to a woman 


for her ſupport out of the huſband's eſtate ; being ſettled at the 


diſcretion of the eccleſiaſtical Judge, on conſideration of all the 
circumſtances of the caſe. This is ſometimes called her 2/overs ; 


for which, if he refuſes payment, there is (beſides the ordinary 


proceſs of excommunication) a writ at common law de eftoverirs 
habendis, in order to recover it '. It is generally proportioned to 


© Matt. xix.g. : 2 Mod. 314. 
f Nov. 117. | & Can. 1603. C. 105. 
5 Cod. 5.17. 8. | 3 Lev. 6. 

_ Þ Moor, 683. | 


W h h the 


Rs 


_——— 


A ce, CO Ty 


442 The RicnrTs Book I. 


the rank and quality of the parties. But in caſe of elopement, 


and living with an IO; the law allows her no alimony ®. 


III. Havins thus ivewn how marriages may be made, or 


diſſolved, I come now, laſtly, to "_ of the legal conſequences 
of ſuch making, or diffolution. 


By marriage, the huſband and wife are one perſon in law *: 
that is, the very being or legal exiſtence of the woman is ſuſ- 
pended during the marriage, or at leaſt is incorporated and con- 


ſolidated into that of the huſband : under whoſe wing, proteCtion, 


_ and cover, the: performs every thing ; and is therefore called in 
our law-french a feme-covert, foemina viro co-operta ; is ſaid to be 


_ covert-baron, or under the proteCion and influence of her huſband, 


her baron, or lord ; and her condition during her marriage is called 


her coverture. Upon this principle, of an union of perſon in huſ- 


band and wife, depend almoſt all the legal rights, duties, and difſ- 


abilities, that either of them acquire by the marriage. I ſpeak 
| Not at preſent of the rights of property, but of ſuch as are merely 


| perſonal. For this reaſon, a man cannot grant any thing to his 
wife, or enter into covenant with her*: for the grant would be 
to ſuppoſe her ſeparateexiſtence ; and to covenant with her, would 
| be only to covenant with himſelf: and therefore it is alſo gene- 
rally true, that all compacts made between huſband and wife, when 
fingle, are voided by the intermarriage?. A woman indeed may 


be attorney for her huſband *; for that implies no ſeparation from, 


| but is rather a repreſentation of, her lord. And a huſband may alſo 


bequeath any thing to his wife by will ; for that cannot take ef-_ 


fed till the coverture is determined by his death *. The huſband 


is bound to provide his wife with neceffaries by law, as much as 


himſelf; and if ſhe contracts debts for them, he is obliged to 
_ pay them*; but, for any thing beſides neceflaries, he is not charge- 
able*. Alfo if a wife clopes, and lives with another man, the 


m Cowel. tit. Alimony. $74 4 F.N.B. 27. 
» Co. Litt. 112, "Co, Litt. 112. 
* Ibid. | | | * Salk. 118. 


P Cro, Car. 551, | * 1 Sid, 120, huſband 
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| huſband is not chargeable. even for neceflaries*; at leaſt if the 
perſon, who furniſhes them, is ſufficiently apprized of her clope- 


ment”. If the wife be indebted before marriage, the huſband is 


bound afterwards to pay the debt ; for he has adopted her and 
her circumſtances together*. If the wife be injured in her per- 

ſon or her property, the can bring no aQtion for: redreſs without 
| her huſband's concurrence, and in his name, as well as her own ? : 
neither can ſhe be ſued, without making the huſband a defen- 


dant*. There is indeed one caſe where the wife ſhall ſue and be 


ſued as a feme ſole, viz. where the huſband has abjured the realm, 
or is baniſhed *: for then he is dead in law; and, the huſband 
being. thus diſabled to ſue for or defend the wife, it would be 


moſt unreaſonable if ſhe had no remedy, or could make no de-. 


fence at all. In criminal proſecutions, it is true, the wife may 


be indicted and puniſhed ſeparately. ; for the union is only a civil 


union. But, in trials of any ſort, they are not allowed to be evi- 


| dence for, or againft, each other ©: partly becauſe it is impoſſible 


their teſtimony ſhould be indifferent ; but principally becauſe of 


the union of perſon : and therefore, if they were admitted to be 
witneſſes for each other, they would contradi&t one maxim of 


law, © nemo in propria cauſa teſtis efſe debet ;” and if againſt each 


other, they would contradict another maxim, ** nemo tenetur ſe= 


« zþſum accuſare.” But where the offence is direQly againſt the 
perſon of the wife, this rule has been uſually diſpenſed with * : 


and therefore, by ſtatute 3 Hen. VII. c. 2. in cafe a woman be 
forcibly taken away, and married, ſhe may be a witneſs againſt 
ſuch her huſband, in order to convi him of felony. For in this 
caſe ſhe can with no propriety be reckoned: his wife ; becauſe a 
main ingredient, her conſent, was wanting to the contract : and 


alſo there is another maxim of law, that no man ſhall take ad=- 
vantage of his own wrong ; which the raviſher here would do, 


" Stra, 647. b. 1. c.21;) 
* 1 Lev. s. EK = Co. Litt. 133. 
x 3 Mod. 186, FO b 1 Hawk. P. C. 3. 
Y Salk. 119. 1 Roll. Abr. 347 c 2 Haw. P.C.431. 


* 1 Leon. 312, 'This was alſo the pratice © State trials, vol. 1. Lord Audley's caſe. 
in the courts of Athens. (Pott. Antiqu. Stra, 643. 
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if by forcibly marrying a woman, he could prevent her from 
being a witneſs, who is perhaps the only witneſs, to that very 
fac. £5 


In the civil law the huſband and the wife are conſidered as two 
diſtin perſons ; and may have ſeparate eſtates, contraCts, debts, 
and injuries*©: and therefore, in our eccleſiaſtical courts, a wo- 
man may ſue and be ſued without her huſband 0 


| Bur, though our law in general conſiders man and wife as 

_ one perſon, yet there are ſome inſtances in which ſhe is ſeparately | 
conſidered ; as inferior to him, and ating by his compulſion. 
And therefore all deeds executed, and as done, by her, during 
her coverture, are void ; except it be a fine, or the like matter 
of record, in which caſe ſhe muſt be ſolely and ſecretly exami- 
ned, to learn if her a& be voluntary *. She cannot by will deviſe 
lands to her huſband, unleſs under ſpecial-circumſftances ; for "y 
the time of making it ſhe is ſuppoſed to be under his coercion ®. 
And in ſome felonies, and other inferior crimes, committed by 
her, through conſtraint of her huſband, the law excuſes her by 
but this extends not to treaſon or murder. 


Trz huſband alſo (by the old ws) mic give his wife mo- 
derate correQtion *. For, as he is to anſwer for her miſbehaviour, 
the law thought it reaſonable to intruſt him with this power of 
_ reſtraining her, by domeſtic chaſtiſement, in the ſame moderation 
that a man is allowed. to corre his ſervants or children ; for 
whom the maſter or parent is alſo liable in ſome caſes to aiſwer. 
| But this power of correction was confined within reaſonable 
bounds"; and the huſband was prohibited from uſing any violence 
to his wife, alter quam ad virum, ex cauſa regimims et caſftigationts 
uxoris ſuae, licite et rationabiliter pertinet®. The civil law gave 


*: Cod: 4- 13; 3. i 1 Hawk. P. C, 2. 
f 2 Roll. Abr, 298, k Ibid, 130. 

\ Þ Iitt. $. 669, 670, ! Moor, 874 
> Co. Litt. 112. | n F, N. B., 80. 


the 
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the huſband the ſame, or a larger, authority over his wife ; allow- 
ing him, for ſome miſdemeſnors, fagellis et fuftibus acriter ver- 
 berare uxorem ; for others, only modicam caftigationem adhibere *. 


But, with us, in the politer reign of Charles the ſecond, this 
power. of correction began to be doubted ®: and a wife may now 
| have ſecurity of the peace againſt her huſband®; or, in return, a 


| huſband againſt his wife %. Yet the lower rank of people, who 
were always fond of the old common law, {till claim and exert 
their antient privilege : and the courts of law will {till permit a 


huſband to reſtrain a wife of her liberty, in caſe of "_ groſs 


miſbehaviour * x 


THEsE are the chief legal effes of marriage during the co- 


verture.; upon which we may obſerve, that even the diſabilities, 
which the wife lies under, are for the moſt part intended for her 
protection and benefit. So great a favourite is the female ſex of 


the laws of England. 


LEM Now. I17., &. 14. & Van Leeuwen /=z *® 2 Lev. 128, 
he. | Ec * Stra. 1207. 
* 1 Sid, 114, 3 Keb. 433. r Stra, 478. 875, 
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 CrHaeTER THE SIXTEEN TH, 


Or PARENT any CHILD. 


parent and child. 


CHILDREN are of two ſorts ; legitimate, and ſpurious, or 
baſtards : each of which we ſhall conſider 1 in their order ; z and. 


firſt of legitimate children. 


I. ALEGITIMATE child is he that is born in lawful wed- 
lock, or within a competent time afterwards. ** Pater eft quem 


« nuptiae demonſtrant,” is the rule of the civil law *; and this 
| holds with the civilians, whether the nuptials happen before, or 
after, the birth of the child. With us in England the rule is 
narrowed, for the nuptials muſt be precedent to the birth ; of 


which more will be ſaid when we come to conſider the caſe of 
baſtardy. At preſent let us enquire into, 1. The legal duties of 
parents to their legitimate children. 2. Their power over them. 
' 3. The duties of ſuch children to their parents. 


£5 1. AND, firſt, the duties of parents to legitimate children : 
which principally conſiſt in three particulars ; their maintenance, 
their proteQtion, and their education. 


* Ff. 2.4. 5 = 
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THE next, and the moſt univerſal relation in nature, is im- 
mediately derived from the OG. bein g that between 
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bo HE duty of parents to provide for the maintenance of their 
children is a principle of natural law ; an obligation, fays Puf- 
fendorf®, laid on them not only by nature herſelf, but by their 


own proper act, in bringing them into the world : for they would 
be in the higheſt manner injurious to their iſſue, if they only 


_ gave the children life, that they might afterwards ſee them periſh.. 

By begetting them therefore, they have entered into a voluntary 
obligation, to endeavour, as far as in them lies, that the life which: 
they have beſtowed ſhall be ſupported and preſerved. And thus. 


the children will have a perfe& right of receiving maintenance- 


from their parents. And the preſident Monteſquieu® has a very 
juſt obſervation upon this head : that the eſtabliſhment of mar- 
 riage in all civilized ſtates is built on this natural obligation of the: 
father to provide for his children ; for that aſcertains and makes. 


known the perſon who is bound to fulfil this obligation ; whereas,. 


in promiſcuous and illicit 'conjun&tions, the father is unknown ;: 


and the mother finds a thouſand obſtacles in her way ;---ſhame.. 
remorſe, the conſtraint of her ſex, and the rigor of laws ; --—-- 


that ſtifle her inclinations to perform this duty : and beſides, ſhe: 


generally wants ability. 


TrnEt municipal laws of all well-regulated ſtates have taken: 


care to enforce this duty : though providence has done it more: 
effeftually than any laws, by implanting in the breaſt of every. 
parent that natural 54, or inſuperable_ degree of affection,. 
which not even the deformity of perſon or mind, not even the. 
wickedneſs, ingratitude, and rebellion of children, can totally, 


| 4 ha or extipguuſh. 


Tas civil law* obliges the parent to provide maintenance for 
his child ; and, if he refuſes, © judex de ea re cognoſeer.” Nay, it 


carries this matter ſo far, that it will not ſuffer a parent at his 
_ death totally to diſinherit his child, without expreſlly giving his. 


dT. of N. Lq..c.i.- % F256 3+$» 
© Sp. L. b.23. C. 2. | 
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reaſon for ſo doing ; and there are fourteen ſuch reaſons reckoned 
up*, which may juſtify ſuch difinheriſon. If the parent alleged 


no reaſon, or a bad, or falſe one, the child might ſet the will aſide, 
tanquam teftamentum mafucioſum, a teſtament contrary to the natu=- 
ral duty of the parent. And it is remarkable under what colour 
_ the children were to move for: relief in fuch a caſe : by ſuggeſt- 


ing that the parent had loſt the uſe of his reaſon, when he made 


the 7nofficious teſtament. And this, as Puffendorf obſerves*', was 


not to bring into diſpute the teſtator's power of difinheriting his 


own offspring; but to examine the motives upon which he did 
it : and, if they were found defective in reaſon, then to ſet them 
aſide. But perhaps this is going rather too far : every man has, 


or ought to have, by the laws of ſociety, a power over his own 


property : and, as Grotius very well diſtinguiſhes*, natural right 


obliges to give a neceſſary maintenance to children ; but what is ' 


more than that they have no other right to, than as it is given 
them by the favour of their parents, or me poſitive conſtitutions 


_ of the municipal law, 


LET us next ſee what proviſion our own laws have made for 
this natural duty, It is a principle of law *, that there is an ob- 


| ligation on every man to provide for thoſe deſcended from his 


loins : and the manner in which this obligation ſhall be perform- 


ed, is thus pointed out'. The father, and mother, grandfather, 


and grandmother of poor impotent perſons ſhall maintain them 
at their own charges, if of ſufficient ability, according as the 
quarter ſeſſions ſhall dire&: and © if a parent runs away, and 
leaves his children, the churchwardens and overſeers of the pariſh 


| ſhall ſeiſe his rents, goods, and chattels, and diſpoſe of them to- 
wards their relief. By the interpretations which the courts of 


law have made upon theſe ſtatutes, if a mother or grandmother 
marries again, and was before ſuch ſecond marriage of ſufficient 


ability to keep the child, the huſband ſhall be charged to main- 


© Nov. 115. t b Raym. 500. 
1.4: 81s $7. ....* 3 Stat. 43 Blix. ©.-2. 
£ ae z. b. & þ. l 2. Co 7 + A. 3» * Stat. 3 Geo, I, C, 8, £3: th 
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tain it': for this being a debt of hers, when gnole, ſhall like 
_ Others extend to charge the huſband. But at her death, the re- 


lation being diſſolved, the huſband is under no farther obligation. 


| No perſon is bound to provide a maintenance for his iflue, 
unleſs where the children are impotent and unable to work, either 
through infancy, diſeaſe, or accident ; and then is only obliged 
to find them with neceſſaries, the penalty on refuſal being no 
more than 20s. a month. For the policy of our laws, which 


are ever watchful to promote induſtry, did not mean to compel 


a father to maintain his idle and lazy children in eaſe and indo- 
lence : but thought it unjuſt to oblige the parent, againſt his will, 

_ to provide them with ſuperfluities, and other indulgences of for- 
tune ; imagining they might truſt to the impulſe of nature, if 
the children were deſerving of ſuch favours. Yet, as nothing 1 is 


ſo apt to ſtifle the calls of nature as religious bigotry, it is enaCt-_ 


ed”, that if any popiſh parent ſhall refuſe to allow his. proteſtant 
child a fitting maintenance, with a view to compel him to change 


his religion, the lord chancellor ſhall by order of court conſtrain 
him to do what is juſt and reaſonable. But this did not extend 


' to perſons of another religion, of no leſs bitterneſs and bigotry 
than the popiſh : and therefore in the very next year we find an 


inſtance of a jew of immenſe riches, whoſe only: daughter having 
embraced chriſtianity, he turned her out of doors; and on her 


application for relief, it was held ſhe was intitled to none *. But 


this gave occaſion? to another ſtatute?, which ordains, that if 


Jewiſh parents refuſe to allow their proteſtant children a fitting 
 mainten:»:ce, ſuitable to the fortune of the parent, the lord chan- 


cellor on complaint may make ſuch order therein as he ſhall ſee 


( 


proper. 


i 


Ov xr/ law has made no proviſion to prevent the diſinheriting 
of children by will: leaving every man's property in his own 


9 Com. Journ, 18 Feb. 12 Mar, 1701. 
P.1 Ann. ſt, 1, C. 30, 


i Styles. 283. 2 Bulſtr. 346. 
" Stat. 11 & 12W. III, c. 4. 
® Lord Raym, 699. 
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4.50 | The RicuTs Boox 1. 
diſpoſal, upon a principle of liberty in this, as well as every other, 
action : though perhaps it had not been amiſs, if the parent had 
been bound to leave them at the leaſt a neceſſary ſubſiſtence. By 

the cuſtom of London indeed, (which was formerly univerſal 
throughout the kingdom) the children of freemen are entitled to 
| one third of their father's effe&ts, to be equally divided among 
them ; of which he cannot deprive them. And, among perſons 
of any rank or fortune, a competence is generally provided for 
younger children, and the bulk of the eſtate ſettled upon the 
eldeſt, by the marriage-articles. Heirs alſo, and children, are 
favourites of -our courts of juſtice, and cannot be diſinherited by 
any dubious 'or ambiguous words ; there being required the ut- 


moiſt certainty of the teſtator' s intentions to take away the right 
_ of an n'heir?. 


Prom OPER of maintenance we may eafily paſs to that of 
weviuliian's -which is alſo a natural duty, but Supe, permitted than 
enjoined by any municipal laws : nature, in this reſpe&, work- 
ing ſo ſtrongly as to need rather a check than a ſpur. A parent 
may, by our laws, maintain and uphold his children in their law- 
ſuits, without being guilty -of the legal crime of maintaining 
quarrels *. A parent may alſo juſtify an aſlault and battery in de- 
Fence of 'the perſons of his children *: nay, where a man's ſon 
was {beaten by another boy, and the father went near a mile to 
find him, and there revenged his ſon's quarrel by beating the 
other'/boy, of which beating he afterwards unfortunately died ; it 

was not held ito. be murder, but manſlaughter merely *. Such in-- 
dulgence (does the law ſhew to the frailty of human ngture, and 
the workings of parental affection. } 


_ Tas laſt duty of parents to their children is that of giving 
them an education ſuitable to their ſtation in life : a duty pointed 
out by reaſon, and of far the greateſt importance of a For, 


as Puffendorf very well obſerves, it is not eaſy to inhagine or 


4 1 Lev. 130. es  __ * Cro. Jac. 296. 1 Hawk, P. C. 83. 
7 2 Inſt. 504. | v L. of N, b. 6. C, 2, $. 12, 
* 1 Hawk.P. C. 131, J 


allow, 
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_ allow, that a parent has conferred any conſiderable benefit upon 

his child, - by bringing him into the world ; it he afterwards en- 
tirely negleQs his culture and education, and ſuffers him to grow 
up like a mere beaſt, to lead a life uſeleſs to others, and ſhame- 
ful to himſelf. Yet the municipal laws of moſt countries ſeem to 

| be defeQtive in this point, by not conſtraining the parent to be- 


ſtow a proper education upon his children. Perhaps they thought 


it puniſhment enough to leave the parent, who neglects the in- 
ſtruction of his family, to labour under thoſe griefs and inconve- 


Niences, - which his family, ſo uninftructed, will: be ſure to bring. 


_ upon him. Our laws, though: their defects in this particular can- 
not be denied, have in one inſtance made a wiſe proviſion for 
breeding up the riſing .generation : ſince the poor and laborious 
part of the community, when paſt the age of nurture, are. taken 


out of the hands of their parents, by the ſtatutes for apprenticing 


poor children * ; and are placed out by the public in ſuch a man- 
ner, as may render their abilities, in their ſeveral ſtations, of the 


greateſt advantage to the commonwealth. The rich (indeed are 
left at their own option, whether they will breed up their child- 


ren to be ornaments or diſgraces to their family. Yet in' one caſe, 
that of religion, they are under peculiar reſtrictions: for* it. is 
provided, that if any perſon-ſends any child under his govern= 


ment beyond the ſeas, either to prevent it's good education in 


England, or in order to enter into or reſide in any popith college, 
or to be inſtructed, perſuaded, or ſtrengthened:in the popiſh re- 
gion ; in ſuch caſe, beſides the diſabilities incurred by the child 
ſo ſent, the parent or perſon ſending ſhall forfeit: 1007. which 
' ſhall go to the ſole uſe and benefit of him that ſhall diſcover the 
offence. And * if any parent, or other, ſhall ſend 'or convey any 


perſon beyond ſea, to enter into, or be refident in, or trained up 


in, any priory, abbey, nunnery, popiſh univerſity, college, or ſchool, 
_ or houſe of jeſuits, or prieſts, or in any private popiſh family, in 
order to be inſtructed, perſuaded, or confirmed in the popiſh re- 
ligion ; or ſhall contribute any thing towards their maintenance 


»® See pag. 420, y Stat. 11 & 12 W, III, c, 4. 
* Stat, 1 Jac. I, C, 4. & 3 Jac, I, C, 5. = Stat. 3 Car, I, C, 2, 
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452 The RicuTs Book I. 
when abroad by any pretext whatever, the perſon both ſending 
and ſent ſhall be diſabled to ſue in law or equity, or to be execu- 
tor or adminiſtrator to any perſon, or to enjoy any legacy or deed 
' of gift, or to bear any office in the realm, and ſhall forfeit all his 
goods and chattels, and likewiſe all his real eſtate for life. 
2. THz power of parents over their children is derived from 
the former conſideration, their duty ; this authority being given 
them, partly to enable the parent more effeQually to perform his 
_ duty, and partly as a, recompenſe for his care and trouble in the 
faithful diſcharge of it. And upon this ſcore the municipal laws 
of ſome nations have given a much larger authority to the parents, 
than others. The antient Roman laws gave the father a power 
of life and death over his children ; upou this principle, that he 
who gave had alſo the power of taking away *. But the rigor of 
| theſe laws was ſoftened by ſubſequent conſtitutions ; ſo that* we 
find a father baniſhed by the emperor Hadrian for killing his ſon, 
though he had committed a very heinous crime, upon this maxim, 
that © patria poteſtas in pretate debet, non in atrocitate, confiſtere.” 
But ſtill they maintained to the laſt a very large and abſolute au- 
thority : for a ſon could not acquire any property of his own du= 
ring the life of his father ; but all his acquiſitions belonged to 
the father, or at leaſt the profits-of them for his life ©. 


THz power of a parent by our Engliſh laws is much more 
moderate ; but ſtill ſufficient to keep the. child in order and obe- 
dience. He may lawfully correct his child, being under age, in 
a reaſonable manner *; for this is for the benefit of his education. 
The conſent or concurrence of the parent to the marriage of 
his child under age, was alſo dire#ed by our antient law to be ob- 
tained : . but now it is abſolutely necef/ary ; for without it the con- 
| tract 1s void®. And this alſo-is another means, which the law 
| has put into the fjarogy $ hands, in order the better to diſcharge 


i Fr. 28. 2.11. Ced. 8, 47. 10. _ Hawk. P, C: 1430, 
d FF. 48: 9. 5, 5 © Stat, 26 Geo, Il, c. 33, 
* Infl. 2.9. I. | | 
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| his duty ; firſt, of proteCting his children from the ſnares of art- 
_ ful and deſigning perſons ; and, next, of ſettling them properly 


in life, by preventing the ill conſequences of too early and preci- 
pitate marriages. A father has no other power over his ſons e/- 


_ Fate, than as his truſtee or guardian; for, though he may receive 
the profits during the child's minority, yet he muſt account for 
them when he comes of age. He may indeed have the benefit of 
his children's labour while they live with him, and are maintained 


by him : but this is no more than he is entitled to from his ap- 
prentices or ſervants. The legal power of a father (for a mother, 


| as ſuch, is entitled to no power, but. only to reverence and re- 


ſpe) the power of a father, I ſay, over the perſons of his child- 
ren ceaſes at the age of twenty one: for they are then enfran- 
chiſed by arriving at years of diſcretion; or that point which the 


law has eſtabliſhed (as ſome muſt neceflarily be eſtabliſhed) when 


the empire of the father, or other guardian, gives place to the 


_ empire of reaſon. Yet, till that age arrives, this empire of the 


father continues even after his death ; for he may by his will ap- 
point a guardian to his children. He may alſo delegate part of 


his parental authority, during his life, to the tutor or ſchoolmaſ- 
| ter of his child ; who is then 72 /oco parentrs, and has ſuch a por- 
tion of the power of the parent committed to his charge, vzz.. 


that of reſtraint and correCtion, as _ be neceſſary to anſwer 


the P_rpemn for which he is employed. 


. Tas duties of childeva to their parents ariſes from a prin- 


ciple of natural juſtice and retribution. For to thoſe, ho. gave 


us exiſtence, we naturally owe ſubjeCtion and obedience during 
our minority, and honour and reverence ever after ; they, who 


protected the weakneſs of our infancy, are entitled to our protec- 


tion in the infirmity of their age ; they, who by ſuſtenance and 
education have enabled their oftspring to proſper, ought in return. 


| to be ſupported by that offspring, in caſe they ſtand. in. need of 


afliſtance. Upon this principle proceed. all the duties of children 
to their parents, which are enjoined by poſitive laws. And the 
Atheniam 
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Athenian laws * carried this principle into practice with a ſcru- 
pulous kind of nicety : obliging all children to provide for their 
father, when fallen into-poverty ; with an exception to ſpurious 
children, to thoſe whoſe chaſtity had been proſtituted by con- 
ſent of the father, and to thoſe whom he had not put in any way 
of gaining a livelihood. The legiſlature, ſays baron Monteſquieu®, 
conſidered, that in the firſt caſe the father, being uncertain, had 
rendered the natural obligation precarious; that, in the ſecond 
cafe, he had ſullied the life he had given, and done his children 
the greateſt of injuries, in depriving them of their reputation ;_ 
and that, in the third caſe, he had rendered their life (fo far as 


in him lay) an inſupportable burthen, by furniſhing them with no 
means of IS. 


 Ovxr laws agree with thoſe of Athens with regard to the firſt 

only of theſe particulars, the caſe of ſpurious iſſue. In the other 
_ Caſes the law does not hold the tie of nature to be diffolved by 
any miſbehaviour of the parent ; and therefore a child is equally 
juſtifiable in defending the perſon, or maintaining the cauſe or 
ſuit, of a bad parent, as a good one; and is equally compellable *, 
if of ſufficient ability, to maintain and provide for a wicked and 


unnatural progenitor, as for one who has ſhewn the greateſt ten- 
derneſs and parental piety. 


I1. W are next to conſider the caſe of illegitimate children, or 
baſtards ; with regard to whom let us inquire, 1.Who are baſtards. 
2. The legal duties of the parents towards a baſtard child. 4. The 
rights and incapacities attending ſuch baſtard children. 


1. WHno are baſtards. A baſtard, by our Engliſh laws, is one 
that is not only begotten, but born, out of lawful matrimony. The 
civil and canon laws do not allow a child to remain a baſtard, if 
the parents afterwards intermarry *: and herein they differ moſt 
materially from our law ; which, though not ſo ſtri&t as to re- 


f Potter's Antiqu, b. 4. c, 15. bÞ Stat, 43 Eliz. c. 2. 
$ Sp. L.b. 26,c.5. i Infl.1.10, 13. Boowat: C4: 1.27.4 t 
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quire that the child ſhall be begotten, yet makes it an indiſpenſable 


condition that it ſhall be born, after lawful wedlock. And the _ 
reaſon of our Engliſh law is ſurely much ſuperior to that of the 
\Roman, if we conſider the principal end and deſign of eſtabliſh- 
ing the contract of marriage, taken in a civil light ; abſtractedly 
from any religious view, which has nothing to do with the legi- 


timacy or illegitimacy of the children. The main end and deſign 
of marriage therefore being to aſcertain and fix upon fome certain: 
perſon, to whom the care, the proteQtion, the maintenance, and. 


the education of the children ſhould belong ; this end is undoubt-_ 
edly better anſwered by legitimating all iſſue born after wedlock,, 
than by legitimating all iſſue of the ſame parties,, even born be- 
fore wedlock, ſo as wedlock afterwards enſues : 1. Becauſe of 


the very great uncertainty there will generally be, in the proof 


that the iflue was really begotten by the ſame man ; whereas, by 
confining the proof to the birth, and not to the begetting, our 
law has rendered it perfectly certain, what child is legitimate,, 
and who is to. take care of the child. 2. Becauſe by the Roman 
law a child may be continued a baſtard, or made legitimate, at 


the option of the father and mother, by a marriage ex poſt fatto ;. 


thereby opening a door to many frauds and partialities, which by 
our law are prevented. 3. Becauſe by thoſe laws a man may re- 


main a baſtard till forty years of age, and then become legitimate, 
by the ſubſequent marriage of his parents ; whereby the main 
end of marriage, the proteCtion of infants, is totally fruſtrated. 


- 4. Becauſe this rule of the Roman law admits of no limitations. 
as'to the time, or number, of baſtards fo to be legitimated ; but. 
a dozen of them may, twenty years after their birth, by the ſub- 


ſequent marriage of their parents, be admitted to all the privile- 


ges of legitimate children. Fhis is plainly a great diſcouragement- 
to the matrimonial ſtate ; to which one main inducementais uſually. 


not only the defire of having children, but alſo the defire of pro- 


creating lawful heirs. Whereas our conſtitutions guard againſt this 


indecency, and at the ſame time give ſufficient allowance to the 
frailties of human nature. For, if a child be begotten while the: 
parents are lingle, .and they will endeavour to make an early re-- 

paration: 
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paration for the offence, by marrying within a few months after, 
_ our law is ſo indulgent as not to baſtardize the child, if it be 
born, though not begotten, in lawful wedlock : for this is an in- 
cident that can happen but once; ſince all future children will be 
begotten, as well as born, within the rules of honour and civil 
ſociety. Upon reaſons like theſe we may ſuppoſe the peers to have 
acted at the parliament of Merton, when they refuſed to ena&t 
that children born before marriage ſhould be eſteemed legitimate®. 


FR oM what has been ſaid it appears, that all children born 
before matrimony are baſtards by our law : and fo it is of all 
children born ſo long after the death of the huſband, that, by the 
uſual courſe of geſtation, they could not be begotten by him. 
But, this being a matter of ſome uncertainty, the law is not ex-_ 
act as to a few days". And this gives occaſion to a proceeding at 
common law, where a widow is ſuſpeed to feign herſelf with 
child, in order to produce a ſuppoſititious heir to the eſtate: an_ 
attempt which the rigor of the Gothic conſtitutions eſteemed 
equivalent to the moſt atrocious theft, and therefore puniſhed 

with death”. In this caſe with us the heir preſumptive may have 
a writ de ventre inſpicitendo, to examine whether ſhe be with child, 
or not ®; and, if ſhe be, to keep her under proper reſtraint, till 
delivered ; which is entirely conformable to the practice of the 
civil law*: but, if the widow be upon due examination found not 
pregnant, the preſumptive heir ſhall be admitted to the inherit- 
_ ance, though liable to loſe it again, on the birth of a child within 
forty weeks from the death of the huſband?. But if a man dies, 
and his widow ſoon after marries again, and a child is born within 
| ſuch a time, as that by the courſe of nature it might have been 
the child of either huſband; in this caſe he is ſaid to be more 


 «K Rogaverunt omntes epiſcopi magnates, ut C.g. See the introduQtion to the great 
conſentirent quod nati ante matrimonium «fjent charter, edit. Oxon. 1759. /ub anno 1253. 


legitimi, ficut illi qui nati ſunt poſt matrimo-  Cro; Jac. $4t-- 
wium, quia ecclefia tales habet pro legitimis. Et n Stiernhook de jure Gothor, 1.3. c.5, 
omnes Comites et barones una woce reſponderunt, " Co. Litt. 8, Bra. /. 2. c. 32, 


 guod nolunt leges Angliae mutare, quae hucuſqjue * FF. 25, lit. 4. per tot. 
u/itatar ſunt et approbatae, Stat, 20 Hen, IIT, P Britton. c, 66, pag. 166. 


than 
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than ordinarily legitimate ; for he may, when he arrives to years 


of diſcretion, chooſe which of the fathers he pleaſes %. To pre- 
vent this, among other inconveniences, the civil law ordained that 
no widow ſhould marry fra annum lufus* ; a rule which obtained 


ſo early as the reign of Auguſtus*, if not of Romulus : and the 
ſame conſtitution was probably handed down to our early anceſ- 


tors from the Romans, during their ſtay in this ifland ; for we 
find it eſtabliſhed under the Saxon and Daniſh governments *. 


As baſtards may be born before the coverture or marriage ' 
ſtate is begun, or after it is determined, ſo alſo children born 
during wedlock may in ſome circumſtances be baſtards. As if the 
huſband be-'out of the kingdom of England (or, as the law 


ſomewhat looſely phraſes it, extra gquatuor maria) for above nine 


months, ſo that no acceſs to his wife can be preſumed, her iſſue 


during that period ſhall be baſtard”. But, generally, during the 


coverture acceſs of the huſband ſhall be preſumed, unleſs the 


contrary can be ſthewn®"; which is ſuch a negative as can only be 
proved by ſhewing him to be elſewhere : for the general rule is, 


praeſumitur pro legitimatione*. In a divorce a menſa et thoro, if 


the wife breeds children they are baſtards ; for the law will pre- 
ſume the huſband and wife conformable to the ſentence of ſepa- 


ration, unleſs acceſs be proved : but, in a voluntary ſeparation by 


agreement, the law will ſuppoſe acceſs, unleſs the negative be 
ſhewn *. So alſo if there is an apparent impoſſibility of procrea- 


' tion on the part of the huſband, as if he be only eight years old, 
_ or the like, there the iſſue of the wife ſhall be baſtard?. Like- 


wiſe, in caſe of divorce in the ſpiritual court 2 vinculo matrimon, 


all the iflue born during the coverture are baſtards * ; becauſe ſuch 
divorce is always upon ſome cauſe, that rendered the marriage 
unlawful and null from the beginning. 


q Co. Litt. 8. v Co. Litt. 244. 
Cod. 5.9. 2. | | uv Salk. 123. 3 P.W. 276. Stra. 925. 
* But the year was then only 74: months. Y 5 Rep. 98. 
Ovid. Faſt. 1. 27. Tt * Salk. 123. 
t Sit omns vidua finemarito duodecim menſes. Y' Co. Litt. 244. 
LL. Ethelr. AD. 1008. LL. Canut, c. 71. 2 Thid. 236. 
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2. Ler us next ſee the duty of parents to their baſtard child- 
ren, by our law ; which is principally that of maintenance. For, 

though baſtards are not looked upon as children to any civil pur- 
_ poſes, yet the ties of nature, of which maintenance is one, are 
not ſo eaſily diffolved : and they hold indeed as to many other 
intentions ; as, particularly, that a man ſhall not marry his baſ- 
tard fiſter or daughter *. The civil law therefore, when it denied 
maintenance to baſtards begotten under certain atrocious circum- 
| ſtances®, was neither conſonant to nature, nor reaſon ; however 
profligate and wicked the parents might juſtly be eſteemed. 


TH method in which the Engliſh law orovides # maintenance 
for them is as follows ©. When a woman is delivered, or declares 
herſelf with child, of a baſtard, and will by oath before a juſtice | 
of peace charge any perſon having got her with child, the juſtice 
{hall cauſe ſuch perſon to be apprehended, and commit him till 
he gives fecurity, either to maintain the child, or appear at the 
next quarter ſeſſions to diſpute and try the fact. But if the wo- 
man dies, or is married before delivery, or miſcarries, or proves 
not to have been with child, the perſon ſhall be diſcharged : 
otherwiſe the ſeffions, or two juſtices out of ſeffions, upon ori- 
ginal application to them, may take order for the keeping of the 
baſtard, by charging the mother or the reputed father with the 
payment of money or other ſuſtentation for that purpoſe. And 
if ſuch putative father, or lewd mother, ran away from the pa- 
Triſh, the overfeers by dire&tion of two juſtices may ſetze their 
rents, goods, and chattels, in order to bring up the ſaid baſtard 
child. Yet ſuch is the humanity of our laws, that no woman can 
be compuliively queſtioned concerning the father of her child, till 
one month after her delivery: which indulgence is however 
very frequently a hardſhip upon pariſhes, by RS 4 the parents 
to eſcape. 


& Lord Raym, 68. Comb. 356, © Stat. 18 Eliz. c. 3- 7 Jac. I. c.4. 3 Car. T 
Þ Now. 89. c. 15, BY 13& 14Car.IL. c. 12, 6 Geo. Il. c. 31, 
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3. I PROCEED next to the rights and incapacities which 

appertain to a baſtard. The rights are very few, being only ſuch 
as he can acquire ; for he can inherit nothing, being looked upon as 
the ſon of nobody, and ſometimes called f/ius nullius, ſometimes 
filius populi*. Yet he may gain a firname by reputation ©, though 
he has none by inheritance. All other children have their pri- 
mary ſettlement in their father's pariſh ; but a baſtard in the pariſh 
where born, for he hath no father *. However, in caſe of fraud, 
as if a woman be ſent cither by order of juſtices, or comes to beg 


as a vagrant, to a pariſh which ſhe does not belong to, and drops 


her baſtard there; the baſtard ſhall, in the firſt caſe, be ſettled in 


the pariſh from whence ſhe was illegally removed 5; or, in the 
latter caſe, in the mother s own pariſh, if the mother be appre- 


| hended for her vagrancy. The incapacity of a baſtard conſiſts 


principally in this, that he cannot be heir to any one, neither can. 
he have heirs, but of his own body ; for, being nullus filius, he 
is therefore of kin to nobody, and has no anceſtor from whom 


any inheritable blood can be derived. A baſtard was alſo, in ſtrict- 
neſs, incapable of holy orders ; and, though that were diſpenſed 
with, yet he was utterly diſqualified from holding any dignity in 
the church': but this doftrine ſeems now obſolete; and in all 
other reſpects, there is no diſtinftion between a baſtard and an- 


other man. And really any other diſtinction, but that of not in- 


heriting, which civil policy renders neceflary, would, with re- 
gard to the innocent offspring of his parents' crimes, be odious, 


unjuſt, and cruel to the laſt degree: and yet the civil law, ſo 


boaſted of for it's equitable decifions, made baſtards 1 in ſome caſes 
incapable even of a gift from their parents *. A baſtard may, 
laſtly, be made legitimate, and capable of inheriting, by the 
tranſcendent power of an act of parliament, and not otherwiſe! : 


as was done in the caſe of John of Gant's baſtard children, by a 
ſtatute of Richard the ſecond. 


4 Fort. de LL. c. 40, Stat, 17 Geo, II. c.5. 

* Co.-Litt. 3. Y . i Forteſc. c. 40. 5 Rep. 58. 
f Salk. 427. k: Cod: 6: £7. &o 

s bid. 121. 1 4 Inſt, 36. 
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CHAPTER THE SEVENTEENTYH, 


Or GUARDIAN any WARD. 


THE only general private relation, now remaining to be diſ- 
. cuſſed, is that of guardian and ward ; which bears a very 
near reſemblance to the laſt, and is plainly derived out of it : the . 
guardian being only a temporary parent ; that is, for ſo long 
time as the ward is an infant, or under age. In examining this 
ſpecies of relationſhip, I ſhall firſt conſider the different kinds of 
guardians, how they are appointed, and their power and duty : 
next, the different ages of perſons, as defined by the law : and, 
laſtly, the privileges and diſabilities of an infant, or one under 
age and __ to guardianſhip. 


1. THE wins with us performs the office both of the 2u- 
tor and curator of the Roman laws; the former of which had 
| the charge of the maintenance and education of the minor, the 
latter the care of his fortune ; or, according to the language of 
the court of chancery, the 7ufor was the committee of the perſon, 
the curator the committee of the eſtate. But this office was fre- 
quently united in the civil law *; as it is always in our law with 
regard to minors, though as to lanatice and idiots it is commonly 


kept diſtinct. 


* FF. 26. 4. 1. 


PY 
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Os the ſeveral ſpecies of guardians, the firſt are guardians by 
nature : viz. the father and (in ſome caſes) the mother of the 
child. For, if an eſtate be left to an infant, the father is by com- 
mon law the guardian, and muſt account to his child for the pro- 
fits *. And, with regard to daughters, it ſeems by conſtruction of 


the ſtatute 4 & 5 Ph. & Mar. c. 8. that the father might by deed 


_ or will affign a guardian to any woman-child under the age of 
ſixteen ; and, if none be ſo affigned, the mother ſhall in this caſe 
| be guardian®©. There are alſo guardians for nurture®; which are, 


of courſe, the father or mother, till the infant attains the age of 


| fourteen years*: and, in default of father or mother, the ordi- 
nary uſually aſſigns ſome diſcreet perſon to take care of the in- 
fant's perſonal eſtate, and to provide for his maintenance and edu- 
cation *. Next are guardians 2 focage, (an appellation which will 
be fully explained in the ſecond book of theſe commentaries) who 
are alſo called guardians 4y the common law. Theſe take place only 
when the minor is entitled to ſome eſtate in lands, and then by 
the common law the guardianſhip devolves upon his'next of kin, 
to whom the inheritance cannot poſhibly deſcend ; as, where the 
eſtate deſcended from his father, in this eaſe his uncle by the 
mother's fide cannot poſſibly inherit this eſtate, and therefore 
ſhall be the guardian*. For the law judges it improper to truſt 
the perſon of an infant in his hands, 'who may by poſſibility be- 
come heir to him ; that there may be no temptation, nor everr 
ſuſpicion of temptation, for him to abuſe his truſt®, The Ro- 
man laws proceed on a quite contrary principle, committing the 
care of the minor to him who is the next to ſucceed to the inhe- 


ritance, preſuming that the next heir would take the beſt care of 


an eſtate, to which he has a proſpe& of ſucceeding : and this 


they boaſt tobe ** ſumma providentia'.” Bur in the mean time 


d Co. Litt. 88. D Nunquane cuſtodia alicujus de jure alicui 
© 3 Rep. 39. | remanet, de quo habeatur ſuſþicio, quod poſſit 
4 Co. Litt. 88. wel welit aliquod jus in ip/a haereditate clamare. 
© Moor. 738. 3 Rep. 38. | Glanv./.7. c.11. 
f 2 Jones go. 2 Lev. 163. 8. 86. 4h: 


s Litt, $. 123, 
they 
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| they ſeem to have forgotten, how much it is the guardian's inte- 
reſt to remove the incumbrance of his pupil's life from that eſtate, 
for which he is ſuppoſed to have ſo great a regard *. And this 
affords Forteſcue ', and fir Edward Coke ®, an ample opportunity 
for triumph ; they affirming, that to commit the cuſtody of an 
infant to him that is next in ſucceſhon, is ** quep agnum commit- 
« ere Iupo, ad devorandum”".” Theſe guardians in ſocage, like 
thoſe for nurture, continue only till the minor is fourteen years 
of age; for then, in both caſes, he is preſumed to have diſcre- 
tion, ſo far as to chooſe his own guardian. This he may do, un- 
leſs one be appointed by the father, by virtue of the ſtatute 
12 Car. 1I. c. 24. which, conſidering the imbecillity of judg- 
ment in children of the age of fourteen, and the abolition of 
guardianſhip i chivalry (which laſted till the age of twenty one, 
and of which we ſhall ſpeak hereafter) enacts, that any father, 
_ under age or of full age, may by deed or will diſpoſe of the cuſ- 
tody of his child, either born or unborn, to any perſon, except a 
' Popiſh recuſant, either in poſſeſſion or reverſion, till fuch child 
attains the age of one and twenty years. Theſe are called guar- 
dians by /tatute, or teſtamentary guardians. There are alſo ſpecial 
guardians by cuſtom of London, and other places * ; but they are 
particular exceptions, and do not fall under the general law. 


462 


Tus power and reciprocal duty of a guardian and ward are 
the ſame, pro tempore, as that of a father and child ; and there- 
fore I ſhall not repeat them : but ſhall only add, that the guardian, 
when the ward comes of os is bound to give bim an account 


. The Roman caryriſ was fully aware of 
this danger, when he put this private prayer 
into the mouth of a ſelfiſh guardian ; 


- pupillum 0 utinam, quem [roximus haeres 


Jnqelh, expungam, Perl, 1. 12. 

1 co 44 
n 1 Inſt. 88, 
» This policy of our Engliſh law3 is war- 
_ ranted by the wiſe inſtitutions of Solon, who 
provided that no one ſhould be another's 


minds. who was to enjoy the eſtate aver 
his death. (Potter's Antiqu. b. 1. c. 26.) 
And Charondas, another of the Grecian 


legiſlators, diretted that the inheritance 


ſhould go to the father's relations, but the 


education of the child to the mother's; that 
_ the guardianſhip and right of ſucceſſion 


might always be kept diſtin, (Fenie, Leg. 
Att. 1,6. t. 7.) 


© Co, Litt. 88, | 
of 
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| of all that he has tranſacted on his behalf, and muſt anſwer for 
all lofſes by his wilful default or negligence. In order therefore 
to prevent difagreeable conteſts with young gentlenren, it has be- 
come a practice for many guardians, of large eitates eſpecially, to 
indemnify themſelves by applying to the court of chancery, a&t- 

| Ing under it's direction, and accounting annually before the ofi- 

' cers of that court. For the lord chancellor is, by right derived 

from the crown, the general and ſupreme guardian of all infants, 
as well as idiots and lunatics ; that is, of all ſuch perſons as have 

' not diſcretion enough to manage their own concerns. In caſe. 
therefore any guardian abuſes his truſt, the court will check and 


puniſh him ; nay ſometimes proceed to the removal of him, and 
appoint another | in his ſtead?. 


2; L* 7 us next confider the ward, or perſon within age, for 

_ whoſe affiſtance and ſupport thefe guardians are conſtituted by 
law ; or who it is, that is ſaid to be within age. The ages of 
male and female are different for different purpoſes. A male at 
foefve years old may take the oath of allegiance ; at fourteen is ih 
at years of diſcretion, and therefore may conſent or diſagree to ml 
marriage, may chooſe his guardian, and, if his difcretion be ac- [ 

| tnally proved, may make his teſtament of his perſonal eſtate ; at 
ſeventeen may be an executor ; and at verify one is at his own 
diſpoſal, and may aliene his lands, goods, and chattels. A female 
alſo at ſeven years of age may be betrothed or given in marriage ; 
at nine is entitled to dower ; at 7we/ve is at years of maturity, and 

| therefore may conſent or difagree to matriage, and, if proved to 
have ſufficient diſcretion, may bequeath her perſonal eſtate ; at 

fourteen i 1s at years of legal diſcretion, and may chooſe a guardian ; 5 
at ſeventeen may be executrix ; and at 7wenty one may diſpoſe of 
herſelf and her lands. So that fall age in male or female is twenty i 2 
one years, which age is completed on the day preceding the anni- - jt 3 
verſary of a perſon's birth *; who till that time is an infant, and | 1 
fo ſtiled in law. Among the antient Greeks and Romans womerz | 


P 1 Sid, 424+ 1P, Will. 703.. 4 Salk, 44. 625. 


were 


i 
4 
; 
t 
| 
4 
Fl 
j 


464 The Ricurs Boox I. 
were never of age, but ſubje& to perpetual guardianſhip *, unleſs 
when married, ** np conventſſent n manum viri :” and, when that 
perpetual tutelage wore away in proceſs of time, we find that, in_ 
females as well as males, full age was not till twenty five years*. 


"Thus, by the conſtitutions of different kingdoms, this period, 
which 1s merely arbitrary, and urs poſt 101, 1s fixed at different 
_ times. Scotland agrees with England in this point ; (both pro- 


bably copying from the o1d Saxon conſtitutions on the continent, 
which extended the age of minority © ad annum vige/omum primum, 
&« ef eo uſque juvenes ſub tutelam reponunt ©”) but in Naples they 
are of full age at erghteen 3 ; 1n France, with regard to marriage, 
not till ys ; and 1 in Holland at #wenty five. 


. InvanTs have various privileges, and various diſabilities: : 
but their very diſabilities are privileges ; in order to ſecure them 
from hurting themſelves by their own improvident acts: An in- 


| fant cannot be ſued but under the protection, and joining the 


name, of his guardian ; for he 1s to defend him againſt all attacks 
as well by law as otherwiſe: but he may ſue either by his 
guardian, or prochein amy, his next friend who is not his guardian. 
This prochein amy may be any perſon who will undertake the in- 
fant's cauſe ; and it frequently happens, that an infant, by his 
prochein amy, inſtitutes a ſuit in equity againſt a fraudulent guardian. 
In criminal caſes, an infant of the age of fourteen years may be 
 capitally puniſhed for any capital offence ” : but under the age of 


ſeven he cannot. The period between ſeven and fourteen is ſub- 


je& to much uncertainty : for the infant ſhall, generally ſpeaking, 
be judged prima facie innocent; yet if he was doli capax, and 
could diſcern between good and evil at the time of the offence 
committed, he may be convicted and undergo judgment and exe- 
cution of death, ous he hath not attained to Fear « of puberty 


7 Pott. Antiqu. b, 4: C11. Cic. pro Mu- well as the ſubjed, ; arrives at full age in 


ren. 12. modern Sweden, Mod. Un. Hiſt, xxx11. 
EE Won 220. 
t Stiernhook de jure Suconum. l. 2. c. 2. Co. Litt. 1:36. 


This is alſo the period when the king, as v1 Hal. P, C. 25. 
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or diſcretion*. And fir Matthew Hale gives us two inſtances, 
one of a girl of thirteen, who was burned for killing her miſ- 
treſs ; another of a boy ſtill younger, that had killed his compa- 
nion, and hid himſelf, who was hanged ; for it appeared by his 
| hiding that he knew he had done wrong, and could diſcern be- 
tween es and evil : and in ſach caſes the maxim of law is, that 
malitia ſupplet aetatem. So alſo, in much more modern times, a _ 
boy of ten years old, who was guilty of a heinous murder, was 


| held a proper ſubje& for PS EN Semnſans vy the nee of 
all the Jages , 


Wirn regard to eſtates and civil property, an infant hath 
many privileges, which will be better underſtood when we come 
to treat more particularly of thoſe matters : but this may be ſaid 
in general, that an infant ſhall loſe nothing by non-claim, or ne- 
gle& of demanding his right ; nor ſhall any other /aches or neg- 
ligence be imputed to an infant, c—_ in ſome very particular | 
caſes. 


1rT is generally true, that an infant can neither aliene his 
lands, nor do any legal a&, nor make a deed, nor indeed any 
manner of contract, that will bind him. But ſtill to all theſe rules 
there are ſome exceptions; part of which were juſt now men=- 
tioned in reckoning up the different capacities which they aſſume 
at different ages : and there are others, a few of which it may 
not be 1 improper | to recite, as a general ſpecimen of the whole. 
And, firſt, it is true, that infants cannot aliene their eſtates : 
| but infant truſtees, or mortgagees, are enabled to convey, under 
the direQion of the court of chancery or exchequer, the eſtates 
they hold in truſt or mortgage, to ſuch perſon as the court ſhall 
appoint *. Alſo it is generally true, that an infant can do no legal 
act : yet an infant, who has an advowſon, may preſent to the 
benefice when it becomes void *. For the law in this caſe dif-_ 
penſes with one rule, in order to maintain others of far greater 


x 1 Hal. P. C. 26. | = Stat. 7 Ann. C. 19, 
Y Foſter, 72, | | a Co, Litt. 172, 
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conſequence: it permits an infant to preſent a clerk (who, if 
unfit, may be rejected by the biſhop) rather than either ſuffer 
the church to be unſerved till he comes of age, or permit the in- 
fant to be debarred of his right by lapſe to the biſhop. An infant 
may alſo purchaſe lands, but his purchaſe is incomplete : for, 
when he comes to age, he may either agree or diſagree to it, as 
| he thinks prudent or proper, without alleging any reaſon ; and 
ſo may his heirs after him, if he dies without having completed 
his agreement*. It is, farther, generally true, that an infant, 
under twenty one, can make no deed but what is afterwards 
voidable : yet in ſome caſes* he may bind himſelf apprentice by 
deed indented, or indentures, for ſeven years; and * he may by 
deed or will appoint a guardian to his children, if he has any. 
Laſtly, it is generally true, that an infant can make no other con- 
_ trat that will bind him: yet he may bind himſelf to pay for 
| his neceſlary meat, drink, apparel, phyfic, and ſuch other neceſ-_ 
faries; and likewiſe for his good teaching and inſtruction, where- 
by he may profit himſelf afterwards*. And thus much, at pre- 
ſent, for the privileges and diſabilities of infants. 


b Co. Litt. 2. | oo Stat. 12 Car. Il. C. 24. 
© Stat. 5 Eliz, C4: 43 Eliz. Cc. 2. Cro. * Co, Litt. 172. 
Car. 179. ge 
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CHAPTER THE EIGHTEEN TH, 


Or CORPORATIONS. 


w E have hitherto conſidered perſons in their natural capa- 
' cities, and have treated of their rights and duties. But, 
as all perſonal rights die with the perſon ; and, as the neceſlary 
forms of inveſting a ſeries of individuals, one after another, with 
the ſame identical rights, would be very inconvenient, if not im- 
practicable ; it has been found neceffary, when it is for the ad- 
_ vantage of the public to have any particular rights kept on foot 
and continued, to conſtitute artificial perſons, who may maintain 
a perpetual ſucceflion, and enjoy a kind of legal immortality. 


THESE artificial perſons are called bodies politic, bodies cor- 
porate, /corpora corporata} or corporations : of which there is a 
great variety ſubſiſting, for the advancement of religion, of learn- 
ing, and of commerce ; in order to preſerve entire and for ever 
thoſe rights and immunities, which, if they were granted only 
to thoſe individuals of which the body corporate is compoſed, 
would upon their death be utterly loſt and extin&. To ſhew the 
advantages of theſe incorporations, let us conſider the caſe of a 
college in either of our univerſities, founded ad fudendum et oran- 
dum, for the encouragement and ſupport of religion and learning. 
If this was a mere voluntary aſſembly, the individuals which com- | 
poſe it might indeed read, pray, ſtudy, and perform ſcholaſtic 
exerciſes together, ſo long as they could agree to do ſo : but they 
L I 2 | could 


| 
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- could neither frame, nor receive, any laws or rules of their con- 
duct ; none at leaſt, which would have any binding force, for 


want of a coercive power to create a ſufficient obligation. Nei- 
ther could they be capable of retaining any privileges or immu- 
nities : for, if ſuch privileges be attacked, which of all this un- 
connected afſembly has the right, or ability, to defend them ? 


And, when they are diſperſed by death or otherwiſe, how ſhall 


they transfer theſe advantages to another ſet of ſtudents, equally 
unconnected as themſelves ? $0 alſo, with regard to holding eſtates 


or other property, if land be granted for the purpoſes of religion 


or learning to twenty individuals not incorporated, there 1s no 
legal way of continuing the property to any other perſons for the 


fame purpoſes, but by endleſs conveyances from one to the other, 


as often as the hands are changed. But, when they are conſolida- 
ted and united into a corporation, they and their ſucceſſors are 
then conſidered as one perſon in law : as one perſon, they have 


one will, which is collected from the ſenſe of the majority of the 


individuals : this one will may eſtabliſh rules and orders for the 
regulation of the whole, which are a ſort of municipal laws of 
this little republic ; or rules and ſtatutes may be preſcribed to it 
at it's creation, which are then in the place of natural laws : the 


privileges and immunities, the eſtates and poſſeſſions, of the cor- 
_ poration, when once veſted in them, will be for ever veſted, 


without any new conveyance to new ſucceſlions ; for all-the indi- 
vidual members that have exiſted from the foundation to the pre- 


| ſent time, or that ſhall ever hereafter exiſt, are but one perſon in 
law, a perſon that never dies: in like manner as the river Thames 


is {till the ſame river, though the parts which compoſe it are 
changing every inſtant, 


pe 


THe honour of originally inventing theſe political conſtitu- 


tions entirely belongs to the Romans. They were introduced, as 
Plutarch ſays, by Numa ; who finding, upon his acceſlion, the 


city torn to pieces by the two rival factions of Sabines and Ro- 
mans, thought it a prudent and politic meaſure, to ſubdivide theſe 


two into many ſmaller ones, by inſtituting ſeparate ſocieties of 
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| every manual trade and profeſſion. They were > afterwards much 
conſidered by the civil law *, in which they were called univer/;- 
fates, as forming one whole out of many individuals ; or co/legia, 
from being gathered together : they were adopted alſo by the 
canon law, for the maintenance of eccleſiaſtical diſcipline ; and 
| from them our {ſpiritual corporations are derived. But our laws 
have conſiderably refined and improved upon the invention, ac- 

cording to the uſual genius of the Engliſh nation : particularly 
with regard to ſole corporations, conſiſting of one perſon only, 
of which the Roman lawyers had no notion ; their maxim being 
that <* rres faciunt collegium®.” Though they held, that if a cor- 
poration, originally conſiſting of three perſons, be reduced to one, 
*þþ untverfitas ad unum redit,” it may (till fublift as a corporation, 

*« et ftet nomen untverfitatis ©." 


 BxroRE we proceed to treat of the ſeveral incidents of cor- 
porations, as regarded by the laws of England, let us firſt take a 
view of the ſeveral ſorts of them; and then we ſhall be better 
enabled | to apprehend their reſpeftive quien. | 


Tre firſt diviſion of corporations is into aggregate and ſole. 
Corporations aggregate conſiſt of many perſons united together 
into one ſociety, and are kept up by a perpetual ſucceflion of 
members, ſo as to continue for ever : of which kind are the 
' mayor and commonalty of a city, the head and fellows of a col- 
lege, the dean and chapter of a cathedral church. Corporations 
ſole conſiſt of one perſon only and his ſucceſſors, in ſome parti- 
cular ſtation, who are incorporated by law, in order to give them 
ſome legal Capacities and advantages, particularly that of perpe- 
tuity, which in their natural perſons they Lana not have had. 
In this ſenſe the king is a ſole corporation ©: fo is a biſhop : fo 
are ſome deans, and prebendaries, Jitin& from their ſeveral 
Chapters : and fo is every parſon and vicar. And the neceflity, 
or at leaſt uſe, of this inſtitution will be very wpperent if we 

*-Ff. 4 4: £4: Jr tf. © FF 3+ 4+ 7: 

d FF. 50.16, 8. 4 Co. Litt. 43» 
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conſider the caſe of a parſon of a church. At the original endow- 

ment of pariſh churches, the freehold of the church, the church- 
| yard, the parſonage houſe, the glebe, and the tithes of the pa- 
riſh, where veſted in the then parſon by the bounty of the donor, 
as a temporal recompenſe to him for his ſpiritual care of the in- 
habitants, and with intent that the ſame emoluments ſhould ever 
afterwards continue as a recompenſe for the ſame care. But how 
was this to be effeted? The freehold was veſted in the parſon ; 
and, if we ſuppoſe it veſted jn his natural capacity, on his death 
it might deſcend to his heir, and would be liable to his debts and 
incumbrances : or, at beſt, the heir might be compellable, at 
ſome trouble and expenſe, to convey theſe rights to the ſucceed- 
ing incumbent. The law therefore has wiſely ordained, that the 
parſon, guatenus parſon, ſhall never die, any more than the king ; 
by making him and his ſucceſſors a corporation. By which means 
all the original rights of the parſonage are preſerved entire to the 
ſucceſſor : for the preſent incumbent, and his predeceſſor who 
lived ſeven centuries ago, are in law one and the ſame perſon ; 
and what was given to the one was given to the other alſo. 


ANoTHER diviſion of corporations, either ſole or aggregate, 
is into eccle/raſtical and lay. Ecclefiaſtical corporations are where 
the members that compole it are entirely ſpiritual perſons ; ſuch 
_ as biſhops; certain deans, and prebendaries; all archdeacons, 


parſons, and vicars; which are ſole corporations: deans and 


chapters at preſent, and formerly prior and convent, abbot and 
monks, and the like, bodies aggregate. Theſe are erected for 
the furtherance of religion, and perpetuating the rights of the 
church. Lay corporations are of two ſorts, civil and elcemoſynary. 
The civil are ſuch as are erected for a variety of temporal purpo- 
ſes. The king, for inſtance, is made a corporation to prevent in 
general the poſſibility of an nterregnum or vacancy of the throne, 
and to preſerve the poſſeſſions of the crown entire ; for, imme- 
_ diately upon the demiſe of one king, his ſucceflor is, as we have 
formerly ſeen, in full poſſeſſion of the regal rights and dignity. 
Other lay corporations are erected for the good government of a 


town 
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town or particular diſtrict, as a mayor and commonalty, bailiff 
_ and burgeſſes, or the like : ſome for the advancement and regu- 
lation of manufactures and commerce ; as the trading companies 
of London, and other towns :_ and ſome for the better carrying 
on of divers ſpecial purpoſes ; as churchwardens, for conſervation 
of the goods of the pariſh ; the college of phyſicians and com- 
pany of ſurgeons in London, for the improvement of the medi- 
cal ſcience ; the royal ſociety, for the advancement of natural 
knowlege ; and the ſociety of antiquarians, for promoting the 
{tudy of antiquities. And among theſe I am inclined to think the 
general corporate bodies of the univerſities of Oxford and Cam- 
bridge muſt be ranked : for it is clear they are not ſpiritual or 
eccleſiaſtical corporations, being compoſed of more laymen than 
clergy : neither are they eleemoſynary foundations, though ſti- 
pends are annexed to particular magiſtrates and profeſſors, any 
more than other corporations where the acting officers have ſtand= 
ing falaries ; for theſe are rewards pro opera et /abore, not charit- 
able donations only, ſince every ſtipend is preceded by ſervice and 
_ duty : they ſeem therefore to be merely civil corporations. The 
eleemoſynary ſort are ſuch as are conſtituted for the perpetual diſ- 
ſtribution of the free alms, or bounty, of the founder of them 
to ſuch perſons as he has dire&ted. Of this kind are all hoſpitals 
for the maintenance of the poor, ſick, and impotent ; and all 
colleges, both 7 our univerſities and oy7* of them : which colleges 
are founded for two purpoſes; 1. For the promotion of piety 
and learning by proper regulations and ordinances. 2. For im- 
parting aſſiſtance to the members of thoſe bodies, in order to © 
enable them to proſecute their devotion and ſtudies with greater 
eaſe and afſiduity. And all theſe eleemoſynary corporations are, 
ſtrictly ſpeaking, lay and not eccleſiaſtical, even though com- 
poſed of eccleſiaſtical perſons*, and although they in ſome things 


' partake of the nature, privileges, and reſtrictions of ecclefiaſtical 
bodies. 


e Such as at Mancheſter, Eton, Win- f 1 Lord Raym. 6. 
cheſter, &c, 
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Havinc thus marſhalled the ſeveral ſpecies of corporations, 
let us next proceed to confider, 1. How corporations, in general, 
may be created. 2, What are their powers, capacities, and in- 
capacities. 3. How corporations are vifited. And 4. How they 
may be diflolved. | OL woe t 


I. CorroRATIoONS, by the civil law, ſeem to have been 
created by the mere a&, and voluntary affociation of their mem- 
| bers; provided ſuch convention was not contrary to law, for then 
it was z/licitum collegium*®. It does not appear that the prince's 
_ conſent was neceflary to be actually given to the foundation of 
them; but merely that the original founders of theſe voluntary 
_ and friendly ſocieties (for they were little more than ſuch) ſhould 
not eſtabliſh any meetings in oppoſition to the laws of the ſtate. 


Bur, with us in England, the king's conſent is abſolutely ne- 
ceſlary to the erection of any corporation, either impliedly or ex- 
preſily given. The king's implied conſent is to be found in cor- 
porations which exiſt by force of the common law, to which our 
former kings are ſuppoſed to have given their concurrence; com- 
mon law being nothing elſe but cuſtom, ariſing from the univer- 
ſal agreement of the whole community. Of this ſort are the 
king himſelf, all biſhops, parſons, vicars, churchwardens, and 
ſome others; who by common law have ever been held (as far as 
our books can ſhew us) to have been corporations, virtute officr : 
and this incorporation is ſo inſeparably annexed to their offices, 
that we cannot frame a complete legal idea of any of theſe per- 
ſons, but we muſt alſo have an idea of a corporation, capable to 
| tranſmit his rights to his ſucceſſors, at the ſame time. Another 
method of implication, whereby the king's conſent is preſumed, 
is as to all corporations by preſcription, ſuch as the city of Lon- 
don, and many others ®, which have exiſted as corporations, time 


* FF. 47. 22.1. Neque focietas, 1? gue col- conſultis, et principalibus conſtitutionibus ca res 
legium, neque hujuſmodi corpus paſſim emnibus coercetur, FF. 3. 4. 1. 
habere conceditur ; nam et tkgibus, et ſenatus ®* 2 Inſt, 330. 


whereof 
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whereof the memory of man runneth not to the contrary ; and 
therefore are looked upon in law to be well created. For though 
_ the members thereof can ſhew no legal charter of incorporation, 
yet in caſes of ſuch high antiquity the law preſumes there once 
was one ; and that by the variety of accidents, which a length of 

_ time may produce, the charter is loſt or deſtroyed. The methods, 
by which the king's conſent is expreſily given, are either by act 
of parliament or charter. By act of parliament, of which the 
royal aflent is a neceflary ingredient, corporations may undoubt- 
edly be created*: but it is obſervable, that moſt of thoſe ſtatutes, 
which are uſually cited as having created corporations, do either 
confirm ſuch as have been before created by the king ; as in the 
caſe of the college of phyſicians, erected by charter 10 Hen. VIII *, 
which charter was afterwards confirmed in parliament; or, they 
permit the king to erect a corporation im futuro with ſuch and 
ſuch powers ; as is the caſe of the bank of England ®, and the 
fociety of the Britiſh fiſhery *. So that the immediate creative a& 


1s uſually performed by the king alone, in virtue of his royal 
: PRES” 


ALL the other methods therefore whereby corporations exiſt, 
by common law, by preſcription, and by act of parliament, are 
for the moſt part reducible to this of the king's letters pa- 
| tent, or charter of incorporation. "The king's creation may be 
| performed by the words * creamus, erigimus, fundamus, incorpo- 
* ramus,” or the like. Nay it is held, that if the king grants toa 
ſet of men to have g:/dam mercatoriam, a mercaniile meeting or 


aſſembly ?, this is alone ſufficient to incorporate and eſtabliſh them, 
for ever ?. 


i toRep. 29. 1 Roll. Abr. 512. 
k 8 Rep. 114. 
1 14& i; Hen. VIII. c.5. 


P Gild ſignified among the Saxons a fra- 
ternity, derived from the verb w1ldan to 


pay, becauſe every man paid his ſhare to- 
m Stat. 5&6 W.&M. c. 20, wards the expenſes of the community. And 


n Stat. 23 Geo. Il. c. 4. | hence their place of meeting is frequently 
9 See Pag. 272. called the Gild-hall, 


1 10Rep. 3o. I Roll, Abr. 513. 
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Tr x parliament, we obſerved, by it's abſolute and tranſcen- 


dent authority, may perform this, or any other a& whatſoever : 


and actually did perform it to a great extent, by ſtatute 49 Eliz. 


c. 5. which incorporated all hoſpitals and houſes of corre&tion 
founded by charitable perſons, without farther trouble : and the 


ſame has been done in other caſes of charitable foundations. But 

otherwile it is not uſual thus to intrench upon the prerogative of 
the crown, and the king may prevent it when he pleaſes. And, 
in the particular inſtance before-mentioned, it was done, as fir 
Edward Coke obſerves *, to avoid the charges of incorporation 
and licences of mortmain in ſmall benefactions ; which in his 


days were grown ſo great, that they diſcouraged many men from 
_ undertaking theſe pious and charitable works. 


THe king (it is s ſaid) may grant to a ſubje& the power of 
erecting corporations *, though the contrary was formerly held *© : 

_ that is, he may permit the ſubject to name the perſons and yowers 
of the corporation at his pleaſure ; but it is really the king that 


erects, and the ſubject is but the inſtrument : for though none 


but the king can make a corporation, yet gui facit per alium, facit 


per /e". In this manner the chancellor of the univerſity of Ox- 
ford has power by charter to erect corporations ; and has actually 
often exerted it, in the erection of ſeveral matriculated compa- 


nies, now ſubſiſting, of tradeſmen ſubſervient to the ſtudents. 


WHEN a corporation is erected, a name muſt be given it ; 


and by that name alone it muſt ſue, and be ſued, and do all legal 


acts ; though a. very minute variation therein is not material *. 


Such name is the very being of it's conſtitution ; and, though it 
is the will of the king that ere&ts the corporation, yet the name | 
is the knot of it's combination, without which it could not per- 


form it's corporate functions”. The name of incorporation, ſays 


* 2Inft. 722, Y 1toRep. 33. 
* Bro. Abr. tit, Prerog, $3- Viner, Pre- u Ibid. 122. 
rog. 88. pl. 16, | w Gilb. Hiſt. C. P. 182. 
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fir Edward Coke, is as a proper name, or name of. baptiſm ; and 


therefore when a private founder gives his college or hoſpital a 


name, he does it only as a ppmeaads ; and by that ſame name the 
king baptizes the incorporation *. 


IT. AFTER a corporation is ſo formed and named, it ac- 
quires many powers, rights, capacities, and incapacities, which 
we are next to conſider. Some of theſe are neceflarily and inſe- 
parably incident to every corporation ; which incidents, as ſoon 
as a corporation is duly erected, are tacitly annexed of courſe 7. 

As, 1. To have perpetual ſucceſſion. This is the very end of it's 
incorporation : for there cannot be a fuccefſion for ever without 
an incorporation * ; and therefore all aggregate corporations have 
a power neceflarily implied of eleting members in the room of 


ſuch as go off *. 2. To ſue or be ſued, implead or be impleaded, 


grant or receive, by it's corporate name, and do all other acts as 


natural perſons may. 3. To purchaſe lands, and hold them, for 


the benefit of themſelves and their ſucceflors : which two are 
conſequential to the former. 4. To have a common ſeal. For a 
corporation, being an inviſible body, cannot manifeſt it's inten= 
tions by any perſonal att or oral diſcourſe ; it therefore a&s and 
| ſpeaks only by it's common ſeal. For, though the particular 


members may expreſs their private conſents to any act, by words, : 
or ſigning their names, yet this does not bind the corporation : 


_ It 18 the fixing of the ſeal, and that only, which unites the ſeveral 


aſſents of the individuals, who COmpore. the community, and | 
| make one joint aſſent of the whole *. 5. To make by-laws or 


private ſtatutes for the better government of the corporation ; 
which are binding upon themſelves, unleſs contrary to the laws 


of the land, and then they are void. This is alſo included by 


law in the very a& of incorporation © : for, as natural reaſon is 
given to the natural body for the governing it, ſo by-laws or ſta- 
tutes are a ſort of political reaſon to govern the body politic. 


* 10 Rep. 28. | 2 1 Roll. Abr. 514. 
y [bid. 30. Hob. 211. d Dav. 44. 48. 
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And this right of making by-laws for their own government, not 
contrary to the law of the land, was allowed by the law of the 
| twelve tables at Rome*., But no trading company is, with us, 
allowed to make by-laws, which may affe& the king's preroga- 
tive, or the common profit of the people, under penalty of 40/. 


_ unleſs they be approved by the chancellor, treaſurer, and chief 


juſtices, or the judges of afliſe in their circuits : and, even though 
they be ſo approved, ſtill if contrary to law they are void*. Thele 
five powers are inſeparably incident to every corporation, at leaſt 
| to every corporation aggregate : for two of them, though they 
may be practiſed, yet are very unneceſflary to a corporation /o/e 


72. to have a corporate ſeal to teſtify his ſole aſſent, and to make . 


ſtatutes for the Gn of his own conduct, 


THERE are alſo certain privileges and diſabilities that attend 
an aggregate corporation, and are not applicable to ſuch as are 
ſole ; the reaſon of them ceaſing, and of courſe the law. It muſt 
always appear by attorney ; for it cannot appear in perſon, being, 
as fir Edward Coke fays*, inviſible, and exiſting only in intend- 
ment and conſideration of law. It can neither maintain, or be 
made defendant to, an action of battery or ſuch like perſonal in- 
juries ; for a corporation can neither beat, nor be beaten, in it's 
body politic *. v.-:A corporation cannot cOmmatt treaſon, or felony, 
or other crime, in it's corporate capacity ® : though it's members 
may, in their diſtin& individual capacities '. Neither is it capable 
of ſuffering a traitor's or felon's puniſhment, for it is not liable 
to corporal penalties, nor to attainder, forfeiture, or corruption 
of blood. It cannot be executor or adminiſtrator, or perform 


any perſonal duties ; for it cannot take an oath for the due exe- | 


cution of the othce. It cannot be ſeiſed of lands to the ule of 


another” for ſuch kind of confidence is foreign to the end of 


4 Tdales legem quam wolent, dum ne and ex : The civil law alſo ardalns that, for the 
 Fublica 1ege corrumpant, fibi ferunts. | miſbehaviour of a body corporate, the di- 
© tar, 1g Hen, VII. C. 7. 11Rep. 54. reGtors only ſhall be anſwerable in their per- 


#10 Rep..32; | ſonal capacities. FF. 4. 3. 15. 
E Bro. Ar. tit, Corporation, 63, | \ Bro, Abr. tit, Feoffm. al uſes, 40. Bacon 
bd 10Kep. 32. of uſes, 347- 
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it's inſtitution. Neither can it be committed to priſon * ; for it's 
exiſtence being ideal, no man can apprehend or arreſt it. And 
therefore alſo it cannot be outlawed ; for outlawry always ſup- 
poſes a precedent right of arreſting, which has been defeated by 
the parties abſconding, and that alſo a corporation cannot do : 
for which reaſons the proceedings to compel a corporation to ap- 
| pear to any ſuit by attorney are always by diſtreſs on their lands 

and goods. Neither can a corporation be excommunicated ; for 

it has no ſoul, as is gravely obſerved by fir Edward Coke”: and 
| therefore alſo it is not liable to be ſummoned into the ecclefiaſti- 
cal courts upon any account ; for thoſe courts a& only pro /alute 
animae, and their ſentences can only be enforced by ſpiritual cen- 
ſures : a conſideration, which, carried to it's full extent, would 
alone demonſtrate the impropriety of theſe courts. amkaring. To in 
any temporal rights whatſoever. 


THERE are alſo other incidents and powers, which belong to 
ſome ſort of corporations, and not to others. An aggregate corpo- 
ration may take goods and chattels for the benefit of themſelves 
and their ſucceflors, but a fole corporation cannot * : for ſuch 
moveable property is liable to be loſt or imbezzled, and would 
raiſe a multitude of diſputes between the ſucceflor and executor; 
| which the law is careful to avoid. In eccleſiaſtical and eleemoſy- 

nary foundations, the king or the founder may give them rules, 
laws, ſtatutes, and ordinances, which they are bound to obſerve : 
but corporations inerely lay, conſtituted for civil purpoſes, are 
ſubject to no particular ſtatutes ; but to the common law, and to 
their own by-laws, not contrary to the laws of the realm ®. Ag- 
_gregate corporations alſo, that have by their conſtitution a head, 
as a dean, warden, maiter, or the like, cannot do any acts during 
the vacancy of the headſhip, except only appointing another : 
neither are they then capable of receiving a grant ; for ſuch cor- 
poration is incomplete without a head ?®.. But there may be a cor- 


k Plowd. 538. | | .. -». Co. Litt. 46: 
1 Bro. Abr. tit, Corporation, 11. Outlaw- * Lord Raym. 8, 

TY. 72. | | Co, Litt. 263, 264. 
” 10Rep. 32. 
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poration aggregate conſtituted without a head 1: as the collegiate 
church of Southwell in Nottinghamſhire, which conſiſts only of 
| prebendaries; and the governors of the Charter-houſe, London, 
who have no preſident or ſuperior, but are all of equal authority. 
In aggregate corporations alſo, the act of the major part is eſteem- 
ed the act of the whole". By the civil law this major part muſt 
have conſiſted of two thirds of the whole ; elſe no a& could be 
performed *: which perhaps may be one reaſon why they required 
three at leaſt to make a corporation. But, with us, any majority 


is ſufficient to determine the act of the whole body. And whereas, 


notwithſtanding the law ſtood thus, ſome founders of corpora- 


tions had made ſtatutes in derogation of the common law, making 


very frequently the unanimous aſſent of the ſociety to be neceſſary 
to any corporate a& ; (which king Henry VIII found to be a great 


obſ{truttion to his projected ſcheme of obtaining a ſurrender of 


the lands of eccleſiaſtical corporations) it was therefore enacted 


by ſtatute 33 Hen. VIII. c. 27. that all private ſtatutes ſhall be. 


utterly void, whereby any grant or eleftion, made by the head, 
with the concurrence of the major part of the body, is liable 
to be obſtructed by any one or more, being the minority; but 
this ſtatute extends not to any negative or neceſſary voice, given 
by the founder to the head of any ſuch ſociety. 


WE babes obſerved that it was incident to every corporation, 
to have a capacity to purchaſe lands for themſelves and ſucceſſors : 


and this is regularly true at the common law *. But they are ex- 


_cepted out of the ſtatute of wills” ; ſo that no deviſe of lands to a 


corporation by will is good : except for charitable uſes, by ſtatute 
' 43Eliz. c. 4". And alſo, by a great variety of ſtatutes *, their 
privilege even of purchaſing from any living grantor is greatly 
abridged. ; ſo that now a corporation, either eccleſiaſtical or lay, 


4.46 AY 30. :..2..54 He. VII c. 5: 

_ T Bro, Abr. tit. Corporation, 31. "$4; ” Hob. 136. | 
* Pf. 3. 4+ 3: * From magna carta, 9 Hen, I11. c. 36. 
 10Rep. 30, to 9 Geo, II. c. 36. 
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muſt have a licence from the king to purchaſe ?, before they can 
exert that capacity which is veſted in them by the common law : 
nor is even this in all caſes ſufficient. Theſe ſtatutes are gene= | 
rally called the ſtatutes of mortmain ; all Purchaſes made by cor- 
porate bodies being ſaid to be purchaſes in mortmain, mm mortua 
manu : for the reaſon of which appellation fir Edward Coke * of- 
fers many conjectures ; but there is one which ſeems more pro- 
 bable than any that he has given us : v2. that theſe purchaſes 

| being uſually made by eccleſiaſtical bodies, the members of which 
| (being profeſſed) were reckoned dead perſons in law, land there- 


fore, holden by them, might with great propriety be faid to be 
held in mortua manu. 


I 6HALL hel the more particular expoſition of theſe ſta- 
tutes of mortmain, till the next book of theſe commentaries, 
when we ſhall confider the nature and tenures of eſtates; and 
alſo the expoſition of thoſe diſabling ſtatutes of queen Elizabeth, 
which reſtrain ſpiritual and eleemoſynary corporations from alien- 
ing ſuch lands as they are at preſent in legal poſſeſſion of : only 
mentioning them in this place, for the ſake of regularity, as 
ſtatutable INCapaCities incident and relative to corporations.. 


THryrt general duties of all bodies politic, confidered in their 
corporate capacity, may, like thoſe of natural perſons, be reduced 
to this ſingle one ; that of aCting up to the end or defign, what- 
eyer it be, for which they were created by their founder. 


III. I PROCEED therefore next to enquire, how theſe cor- 
_ porations may be v/zed. For corporations being compoſed of in- 
dividuals, ſubject to humaa frailties, are liable, as well as private 
perſons, to deviate from the end of their inſtitution. And for that 
reaſon the law has provided proper perſons to viſit, enquire into,. 
and correct all irregularities that ariſe in ſuch corporations, either 


Y By the civil law a corporation was in- F/peciali privilegio ſubnixum ft, haereditatem ca- 
capable of taking lands, unleſs by ſpecial pere non poſe, dubium-non eff. Cod. 6. 24.8, 
privilege from the emperor : co//27:um, / nullo 3 Jak; 3; 


{ole 
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ſole or aggregate, and whether eccleſiaſtical, civil, or eleemoſy- 
nary. With regard to all ecclefiaſtical corporations, the ordinary 
is their viſitor, ſo conſtituted by the canon law, and from thence 
derived to us. The pope formerly, and now the king, as ſupreme 
ordinary, is the viſitor of the arch- - biſhop or metropolitan ; the 
metropolitan has the charge and coercion of all his ſuffragan bi- 
ſhops; and the biſhops in their ſeveral dioceſes are in eccleſiaſti- 
cal matters the viſitors of all deans and chapters, of all parſons 
and vicars, and of all other ſpiritual corporations. With reſpe& 
to all lay-corporations, the founder, his heirs, or afligns, are the 
viſitors, whether the foundation be civil or eleemoſynary ; for in 
a lay incorporation the ordinary neither can nor ought to viſit ” 


F xnow itis generally Aid, that civil evrporitions are ſubje& 
to no viſitation, but merely to the common law of the land ; and 
this ſhall be preſently explained. But firſt, as I have laid it down 
as a rule that the founder, his heirs, or aſſigns, are the viſitors 
of all lay-corporations, let us enquire what is meant by the foun- 
der. The founder of all corporations in the ſtricteſt and original 
| ſenſe is the king alone, for he only can incorporate a ſociety ; 
and in civil incorporations, ſuch as mayor and commonalty, &c, 
where there are no poſſeſſions or endowments given to the body, 
there is no other founder but the king : but in eleemoſynary 
foundations, ſuch as colleges and hoſpitals, where there is an en- 
dowment of lands, the law diſtinguiſhes, and makes two ſpecies 
of foundation ; the one fundatio inciprens, or the incorporation, in 
which ſenſe the king 1s the general founder of all colleges and 
hoſpitals; the other 7undario perficiens, or the dotation of it, in 
which ſenſe the firſt gift of the revenues is the foundation, and 
he who gives them is in law the fonnder: and it is in this laſt 
ſenſe that we generally call a man the founder of a college or hoſ- 
pital*. But here the king has his prerogative: for, it the King 
and a private man join in endowing an eleemoſynary foundation, 
the king alone ſhall be the founder of it. And, in general, the 
king being the ſole founder of all civil corporations, and the en- 
---* 10 Rep. 431. | bd Ibid. 33. 

| dower 
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_dower the perficient founder of all eleemoſynary ones, the right 
of viſitation of the former reſults, according to the rule laid down, 
to the king ; z and of the wave; to-the patron or endower. 


Fx 8 king being thus confiituted by law the viſitor of all civil 
corporations, , the law has alſo: appointed the place, wherein he 
ſhall exerciſe this juriſdiction : which is the court of king's bench; + 
where, and where only, all miſbehaviours of this kind of corpo- 

rations are enquired into and redrefled, and all their controverſies 
_ decided. And. this is what I underſtand to be the meaning of our 
lawyers, when they ſay that theſe civil corporations are liable to 
no viſitation ; that is, that the law having by immemorial uſage 
appointed them to be viſited and. inſpe&ted by the king their | 
founder, in his majeſty's court of king's bench, according to the 
| rules of the common law, they ought not to be viſited elſewhere, 
or by any other authority *. And this is fo ſtridtly true, that though 
the king by his letters patent had ſubjected the college of phyti- 
_ cians to the viſitation of four very reſpeQable perſons, the lord 
chancellor, the two chief juſtices, and the chief baron ; though 
the college had accepted this charter with all poſſible marks of 
acquieſcence, and had ated under it for near a century ; yet, in 
1753, the authority of this proviſion coming in diſpute, on an 
appeal preferred to theſe ſuppoſed viſitors, they.direQed the le- 
eality of their own appointment to be argued : and, as this col- 
| lege was merely a civil and not an eleemoſynary foundation, they 
_ at length determined, upon ſeveral days folemn debate, that they 
had no juriſdiction as viſitors; and remitted the appellant (if aggrie- 
ved) to his regular remedy in his majeſty's court of king's bench. 


As to eleemoſynary corporations, by the dotation the founder 
| and his heirs are of common right the legal viſitors, to ſee that 
that property is rightly employed, which would otherwiſe have 


* © This notion is perhaps too refined, 'The corporations where no ſpecial viſitor is ap- 
court .of king*s bench, from it's general ſu- pointed, But, as it's judgments are liable to 
perintendent authority where other juriſdic- be reverſed by writs of error, it wants one 


tions are deficient, has power t to regulate all of the eſſential marks of viſitatorial power, 


N nn _ deſcended 
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deſcended to the viſitor himfelf: but, if the founder has appoint- 
ed and afligned any other perſon to be viſitor, then his aſſignee 
ſo appointed is inveſted with all the founder's power, in exclufion 
of his heir. Eleemoſynary corporations are chiefly hoſpitals, or 
colleges in the univerſity. Theſe were all of them confidered by 
the popitſh clergy, as of mere eccleſiaſtical juriſdiftion : how- 
ever, the law of the land judged otherwiſe ; and, with regard to 
hoſpitals, it has long been held*, that if the hoſpital be ſpiritual, 
the biſhop ſhall viſit; but if lay, the patron. This right of lay 
patrons was indeed abridged by ſtatute 2 Hen.V. c. 1. which or- 
dained, that the ordinary ſhould viſit a// hoſpitals founded: by ſub- 
jets ; though the king's right was reſerved, to viſit by his com- 
miffioners ſuch as were of royal foundation. But the ſubje's 
_ right was in part reſtored by ſtatute 14 Eliz. c. 5. which directs 

| the biſhop to viſit ſuch hoſpitals only, where no vifitor is ap- 
pointed by the founders thereof : and all the hoſpitals founded by 
virtue of the ſtatute 39 Eliz. c.5. are to be viſited by ſuch perſons 

as ſhall be nominated by the reſpeQtive founders. But ſtill, if the 
founder appoints nobody, the biſhop of the dioceſe muſt viſit*. 
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COLLEGES in the univerſities (whatever the common "a 
may now, or might formerly, judge) were certainly conſidered 
by the popiſh clergy, under whoſe: direQtion they were, as eccl/e- 
faſtical, or at leaſt as clerical, corporations ; and therefore the 
right of viſitation was claimed by the ordinary of the dioceſe. 
This is evident, becauſe in many of our moſt antient colleges, 
where the founder had a mind to ſubje& them to a viſitor of his 
own nomination, he obtained for. that purpoſe a papal bulle to 
exempt them from the juriſdiction of the ordinary ; ſeveral of 
which are ſtill preſerved in the archives of the reſpective ſocieties. 
And I have reaſon to believe, that in one of our colleges, (wherein 
the biſhop of that dioceſe, in which Oxford was formerly com- 
prized, has immemorially exerciſed viſitatorial authority) there is 
no ſpecial viſitor appointed by the college ſtatutes: fo that the 
| biſhop's interpoſition can be aſcribed to nothing elſe, but his ſup- 
4 Yearbook, 8 Edw. III. 28. 8 Aſl,29., * 2 Inſt, 725. 
ES poſed 
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poſed title as ordinary to viſit this, among other eccleſiaſtical 
foundations. And it is not impoſſible, that the number of col- 


| leges i in Cambridge, which are viſited by the biſhop of Bly, may 
in part be derived from the ſame original. 


Bur, whatever might be formerly the opinion of the clergy, 

it is now held as eſtabliſhed common law, that colleges are lay 
_ Corporations, though ſometimes totally compoſed of eccleſiaſtical 
perſons ; and that the right of viſitation does not ariſe from any 
principles of the canon law, but of neceſſity was created by the 
common law *. And yet the power and juriſdiction of viſitors in 
colleges was left ſo much in the dark at common law, that the 
whole doctrine was very unſettled till king William's time ; in 
the ſixth year of whoſe reign, the famous caſe of Phi/ips and Bury 
happened. In this the main queſtion was, whether the ſentence 
of the biſhop of Exeter, who (as viſitor) had deprived doctor 
Bury the rector of Exeter college, could be examined and re- 
Arefied by the court of king's bench. And the three puiſne judges 
were of opinion, that it might be reviewed, for that the viſitor's 
Juriſdiction could not exclude the common law ; and accordingly 
judgment was given in that court. But the lord chief juſtice, 
Holt, was of a contrary opinion ; and held, that by the common 
law the office of viſitor is to judge according to the ſtatutes of 
the college, and to expel and deprive upon juſt occaſions, and to 
hear all appeals of courſe; and that from him, and him only, 
the party grieved ought to have redreſs ; the founder having re- 
poſed in him ſo entire a confidence, that he will adminiſter juſ- 
tice impartially, that his determinations are final, and examinable 
in no other court whatſoever. And, upon this, a writ of error 
being brought in the houſe of lords, they reverſed the judgment 

of the court of king's bench, and concurred in fir John Holt's 
opinion. And to this leading caſe all ſubſequent determinations 
have been conformable. But, where the viſitor is under a tempo- 
rary diſability, there the court of king's bench will interpole, to 


f Lord Raym, 8. | E Lord Raym.;. 4 Mod.106. Shower. 35, 
_ Skinn. 407. Salk, 403. Carthew, 180. 
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prevent a defect of juſtice®. Alſo it is aid *, that if a founder of 
an eleemoſynary foundation appoints a viſitor, and limits his ju- 
Tiſdiction by rules and ſtatutes, if the viſitor in his ſentence 'ex- 
ceeds thoſe rules, an ation lies againſt him ; but it is otherwiſe, 
where he miſtakes in a thing within his power. 


1v ; We come now, in the laſt place, to confider how cor- 


porations may be diſſolved. . Any particular member may be diſ- 
_ franchiſed, or loſe his place in the corporation, by acting con- 
 trary to the laws of the ſociety, or the laws of the land ; or he 


may reſign it by his own voluntary a&t*. But the body politic 


may allo itfelf be diflolved in feveral ways 3 which difſohition 1s 
the civil death of the corporation : and in this cafe their lands 


and tenements ſhall revert to the perſon,-or his heirs, who granted | 
them to the corporation ; for the law doth annex a condition to 
every ſuch .grant, that if the corporation be diffolved, the grantor 


ſhall have the lands again, becauſe the cauſe'of the grant faileth *. 


The grant is indeed only during the life of the corporation 3 


_ which may endure for ever: but, when that life is determined by 
the diflolution of the body 'politic, the grantor takes it back by 


reverſion, as in'the caſe of every other grant for life. And hence 
it appears how injurious, as well to private as public rights, thoſe 
ſtatutes were, which veſted in king Henry VIII, inftead -of the 
heirs of the founder, the lands 'of the difſlolved monaſterres. The 


_ debts of a corporation, either to or from it, are totally extin- 


guithed by it's diffolution ; 'ſo that the members thereof cannot 


recover, or be charged with them, in their natural capacities ® 
_ agreeable to that maxim of 'the civil law®, « # quid dia 


« debetur, fin gulis non debetur ; Rec, ”__ debet untverfitas, fingult 


b Jebent.” 


A CORPORATION may be diſſolved, 1. By at of parlia- 
ment, which is boundleſs in it's operations. 2. By the natural 


_ death of all it's members, in caſe of an aggregate corporation. 


k Stra. 797. | i Co. Litt. 13. 
i 2 Lutw. 1566, ® 1Lev. 237. 
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3. By ſurrender of it's franchiſes into the hands of the king, 
which is a kind of ſuicide. 4. By forfeiture of it's charter, 
through negligence or abuſe of it's franchiſes ; in which caſe 
the law judges that the body politic has broken the condition 
upon which it was incorporated, and thereupon the incorporation 
is void. And the regular courſe is to bring an information in na- 
ture of a writ of quo warrants, to enquire by -what warrant the 
members now exerciſe their corporate power, having forfeited it 
| by ſuch and ſuch proceedings. The exertion of this aft of law, 
for the purpoſes of the ſtate, in the reigns of king Charles and _ 
king James the ſecond, particularly by ſfeifing the charter of the 

city of London, gave great and juſt offence ; though perhaps, in 
ftritneſs of law, the proceedings in moſt of them were ſuffi- 
ciently regular : but the judgment againſt that of London was 
reverſed by at of parliament * after the revolution ; and by the 


ſame ſtate it is enacted, that the franchiſes of the city of Lon- 


don ſhall never more be forfeited for any cauſe whatſoever. And, 
becauſe by the common law corporations were diſſolved, in caſe 
| the mayor or head officer was not duly ele&ed on the day ap- 
pointed in the charter or eſtabliſhed by preſcription, it 1s now 
provided ?, that for the future no corporation ſhall be diffolved 
upon that account ; and ample directions are given for appoint- 
ing a new officer, in caſe there be no election, or a void one, 
made upon the charter or preſcriptive day. 


© Stat. 2W. & M. c.8.  P Stat, 1+ Geo. F. $4. 


THE END OF THE FIRST BOOK. 
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